A USE/P i A73-F7 S07 #7.3 


CHNOLOGY & SE 
DeTROT PUBLIC LIBRS™: 


AGRICULTURE 
DECISIONS 


Volume 52 


July - December 1993 
Part Three (PACA) 
Pages 1551-1771 


'C LoPApy 


~ - 1994 


CETROIT pypy 


Cer Site sy 
~ USI Ry Cucureny 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEST COPY AVAILABLE. 





iC LI 
LAAN AUN AL 
3 5674 02478077 8 
AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 





REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 
proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 U.S.C. § 104 (AQ Docket) 
(including Veterinary Accreditation Cases (VA Docket)) 
Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 
Cattle Contagious Diseases Act, 21 U.S.C. §§ 111, 120, 122 
(AQ Docket) 
Horse Protection Act, 15 U.S.C. § 1821 et seg. (HPA Docket) 
Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 
Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 
Swine Health Protection Act, 7 U.S.C. § 3804(b), 3805(a)) 
(AQ Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) 
(AMA F&V, AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 U.S.C. § 2901 et seq. 
(BPRA Docket) 

Egg Research & Consumer Information Act, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 
7 U.S.C. §§ 4601-4612 (HRPCIA Docket) 

Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et seq. 
(PACA Dockets) 

Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 
(PRPA Docket) 


Adjudications under the following statutes involve the Food Safety and 
Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 

Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) 
(PPIA Docket) 


Adjudications under the following statute involve the Packers and Stockyards 


Administration (P&S): 
Packers and Stockyards Act, 7 U.S.C. § 181 et seq. (P&S Docket) 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


COURT DECISIONS 


CHRIS R. FARLEY v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. 

No. 91-70762. 

Decided October 4, 1993. 


(Cite as: 8 F.3d 26 (9th Cir.) (Table) (Text in WestLaw)) 


"Responsibly connected" - Rebuttable presumption. 


The Court of Appeals for the Ninth Circuit upheld the Department’s determination that 
respondent was "responsibly connected" to a corporation subject to sanctions under the PACA. 
The court did not need to address the question of whether the statutory definition of 
"responsibly connected" should be interpreted as a per se rule or a rebuttable presumption, an 
issue on which the other circuit courts have split, because the Department applied the 
interpretation most favorable to respondent -- the rebuttable presumption. Respondent, a 
corporate officer, failed to carry his burden of rebutting the presumption that he was 
"responsibly connected" to the company. 


Before: Pregerson and Kleinfeld, Circuit Judges and Legge, District Judge.’ 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


APPEAL FROM THE UNITED STATES 
DEPARTMENT OF AGRICULTURE 


MEMORANDUM? 


'The Honorable Charles A. Legge, United States District Judge for the Northern District of 
California, sitting by designation. 


*This disposition is not appropriate for publication and may not be cited to or by the courts 
of this circuit except as provided by Ninth Circuit Rule 36-3. Ninth Circuit Rule 36-3 provides 
that dispositions other than opinions or orders designated for publication are not precedential 
and should not be cited except when relevant under the doctrines of law of the cases, res 
judicata, or collateral estoppel. 
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Chris Farley petitions for review of the Department of Agriculture’s 
decision finding him "responsibly connected" with Farley and Calfee, Inc., and 
prohibiting him from working as or for an agricultural broker for a period of 
at least one year. Specifically, he claims that: (1) the agency erred in 
applying a per se standard rather than a rebuttable presumption in 
determining who is “responsibly connected" within the scope of 7 U.S.C. § 
499a(9), and (2) the agency erred in finding that he failed to rebut the 
presumption that he was “responsibly connected" with Farley and Calfee, Inc. 
We affirm. 


I, STANDARD OF REVIEW 


We must uphold the decision of the administrative agency unless it is 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law. Farley and Calfee, Inc. v. United States Dept. of Agriculture, 941 F.2d 
964, 966 (9th Cir. 1991). We review the agency’s factual findings to determine 
whether they are supported by substantial evidence on the whole record. 
NLRB v. Howard Elec. Co., 873 F.2d 1287, 1290 (9th Cir. 1989). Substantial 
evidence means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion. Desrosiers v. Secretary of Health & Human 
Services, 846 F.2d 573, 576 (9th Cir. 1988). 


II. ANALYSIS 
Section 499a(9) provides: 


[t]he term "responsibly connected" means affiliated or connected with 
a commission merchant, dealer, or broker as . . . (B) officer, director, 
or holder of more than 10 per centum of the outstanding stock of a 
corporation or association. 


7 US.C. § 499a(9). The question we are asked to address in this appeal is 
whether Section 499a(9) establishes a per se rule or creates a rebuttable 
presumption that an officer, director, or substantial shareholder is "responsibly 
connected" for purposes of the PACA. Other circuits have split on the issue. 
See Farley and Calfee, Inc., 941 F.2d at 968 n. 5. The Third, Fifth, and Eighth 
Circuits have read this section to establish a per se rule--that is, any officer, 
director, or substantial shareholder of a company found to have violated the 
PACA may be barred from employment as or for an agricultural broker. See 
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Faour v. United States Dept. of Agriculture, 985 F.2d 217 (Sth Cir. 1993); 
Pupillo v. United States, 755 F.2d 638 (8th Cir. 1985); and Birkenfield v. 
United States, 369 F.2d 491 (3d Cir. 1966). The D.C. Circuit, in contrast, has 
read the statute to raise only a rebuttable presumption. Quinn v. Butz, 510 
F.2d 743 (D.C. Cir. 1975). Under this reading, an officer, director, or 
substantial shareholder of a violator may rebut the presumption that he is 
"responsibly connected" with the violator by showing that he or she was merely 
a "nominal" officer or director lacking any actual authority over the operations 
of the company. Jd. See also Minotto v. United States Dept. of Agriculture, 711 
F.2d 406 (D.C. Cir. 1983). 

We need not resolve this legal question, however, because the agency 
followed the rule more liberal to Farley. The decision applied the rebuttable 
presumption rule, but found that Farley did not bear his burden of proof: 


In Quinn v. Butz, the U.S. Court of Appeals for the District of 
Columbia established and in two more recent cases, Martino v. 
U.S.D.A. and Schmidt v. U.S.D.A., 801 F.2d 1410 (D.C. Cir. 1986), 
reaffirmed the principle that a petitioner should be afforded the 
opportunity to rebut the Agency determination of responsible 
connection, but clearly places the burden of proof on the petitioner. 
It is my conclusion that Petitioner has failed to sustain that burden. 
Under the circumstances, Petitioner must be held “responsibly 
connected" with Farley and Calfee, Inc. 


There was substantial evidence to support this determination. The 
evidence allowed for the conclusions that the younger Farley managed the 
business when his parents were out of town, had check-writing and borrowing 
authority, both of which were exercised at least once, and that he personally 
assisted with the books and records and some accounts. The Agency’s 
presiding officer found it "inconceivable that Petitioner was nothing more than 
a figurehead" in this small family firm with which he had been associated as 
a vice president for eight years and a director for two. 

This is not to say that, were we reviewing de novo, we would reach the 
same conclusion as the Agency. We are not authorized to engage in de novo 
review of the facts and do not. See N.L.R.B. v. International Brotherhood of 
Electrical Workers, Local 1547, 971 F.2d 1435, 1436 (9th Cir. 1992) ("While we 
might have come to a different conclusion, it is not our place to second-guess 
the agency"). Nor do we venture an opinion on whether it is good policy to 
exclude a person not proved to be actually responsible for the prior 
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nonpayment from honest employment in the industry in which he has been 
employed his entire adult life. That is a legislative judgment. Nor do we 
determine whether prosecution was an exercise of prosecutorial discretion 
adequately considering the conduct of Mr. Farley and the harshness of the 
result. That is an executive function. Within our limited scope of review, we 
cannot overturn the administrative determination, because there was 
substantial evidence to support it. 
We deny the petition, and affirm the Agency’s order. 


PREGERSON, CIRCUIT JUDGE, DISSENTING 

I dissent. 

I would adopt for this circuit the approach of the District of Columbia, and 
hold that a petitioner “should be afforded the opportunity to rebut the Agency 
determination of responsible connection." See Schmidt v. U.S.D.A., 801 F.2d 
1410, 1413 (D.C. Cir. 1986); Quinn v. Butz, 510 F.2d 743, 756 (D.C. Cir. 1975). 
I would therefore affirm the decision of the Department of Agriculture (the 
“Department") to the extent that it applied the proper interpretation of 7 
US.C. § 499a(9) (defining “responsibly connected"). 

I would, however, find that the Department abused its discretion by 
concluding that Chris Farley, Jr. ("Farley") failed to sustain his burden of 
rebutting the presumption. Farley submitted evidence more than sufficient to 
rebut the presumption that he was “responsibly connected" with Farley and 
Calfee, Inc., a corporation owned and controlled by Chris’s father, Chris 
Farley, Sr. The evidence in the record demonstrates that: 


(1) Farley was a full-time college student and a basketball player when 
he was elected vice president of Farley and Calfee, Inc. in 1978; 


(2) During 1978 through 1981, Farley worked summers for his father to 
earn money for his tuition; 


(3) Farley signed one company check while his parents were out of 
town on vacation, and signed one promissory note under similar 
circumstances; 


(4) Farley’s principal function for the firm was to take orders, which he 
did pursuant to his father’s direction and approval; 
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(5) Farley worked as a sports counselor and had his own produce route 
at the same time he worked for Farley and Calfee; 


(6) Farley has never owned an interest in Farley and Calfee, Inc. 


Together, the evidence conclusively demonstrates only that Farley was a 
"purely nominal" officer, rather than a "genuine" one. Martino, 801 F.2d at 
1413; Quinn, 510 F.2d at 756 n. 84. 

Counsel for the government admitted at oral argument that this was a 
close case, at about 51 to 49. I am convinced that the Department’s decision 
was capricious; and produced an unjust and harsh result on an innocent 
bystander: a young man who had no power to control the corporation’s 
activities. 


DAVID L. HAWKINS v. AGRICULTURAL MARKETING SERVICE, 
DEPARTMENT OF AGRICULTURE. 

No. 92-5147. 

Decided December 21, 1993. 


(Cite as 10 F.3d 1125) 


Responsible connection - Per se analysis - Due process - Equal protection - Substantial 
evidence. 


The Court of Appeals for the Fifth Circuit upheld the Department’s per se interpretation of 
"responsible connection" as defined in the PACA. As the holder of more than ten per-cent of 
outstanding stock in a corporate licensee that committed repeated and flagrant violations of the 
Act, appellant met the statutory definition of one who is “responsibly connected" to the 
corporation licensee and subject to sanctions for its violations. The court held that the 
shareholder’s due process rights do not entitle him to an opportunity to rebut the statutory 
presumption that he was responsibly connected to the corporation. The court rejected the 
argument that because the District of Columbia Circuit has held that the definition of 
"responsibly connected" should be read to permit a rebuttable presumption, application of the 
per se rule would treat appellant differently from others similarly situated and thus violate his 
rights to equal protection. A disagreement between the circuits on the interpretation of a 
statutory provision does not violate the equal protection rights of a person subjected to the 
"more burdensome interpretation." Equally unsuccessful was Hawkins’ claim that application of 
the per se interpretation violates appellant’s due process rights by arbitrarily interfering with his 
right to pursue his chosen profession. The Constitution does not guarantee an unrestricted 
privilege to engage in a chosen profession. The burdens of the Act are assumed by anyone who 
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chooses to associate with a PACA licensee in one of the statutorily defined "responsibly 
connected" capacities. A finding of repeated and flagrant violations of the Act entered by the 
ALJ in a default disciplinary proceeding provided substantial evidence of the violations, which 
was properly relied upon in the subsequent "responsibly connected" determination. 


R. Charles Robb, Vicksburg, MS, for petitioner. 

Raymond W. Fullerton, Asst. Gen. Counsel, Dept. of Agriculture, Washington, D.C., for 
respondent. 

Before REYNALDO G. GARZA, KING and DeMOSS, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


ON PETITION FOR REVIEW OF A FINAL ORDER OF 
THE SECRETARY OF AGRICULTURE 


KING, Circuit Judge: 


David L. Hawkins seeks review, pursuant to 28 U.S.C. § 2342, of a final 
order of the administrator of the Agricultural Marketing Service of the United 
States Department of Agriculture. The administrator affirmed the presiding 
officer’s decision, which found that Hawkins was "responsibly connected" with 
Fruit Jobbers, Inc., during a time when Fruit Jobbers committed "repeated 
and flagrant" violations of the Perishable Agricultural Commodities Act, 7 
US.C. § 499a et seq. We deny the petition for review and affirm the order. 


I. BACKGROUND 


Fruit Jobbers was incorporated in Mississippi and licensed as a dealer of 
perishable agricultural commodities by the United States Department of 
Agriculture (USDA), pursuant to the Perishable Agricultural Commodities 
Act (PACA), 7 U.S.C. § 499a et seq. Its office was in Jackson, Mississippi. 
David L. Hawkins (Hawkins) began working at Fruit Jobbers in 1950. He 
became a shareholder in 1960, at which time he also became vice-president 
of the corporation. Eventually, Hawkins was a member of the board of 
directors. From the time he became a shareholder until August 1988, 
Hawkins received a salary and monthly stock dividends from Fruit Jobbers. 

In August 1988, members of the Harrison family purchased approximately 
78 percent of Fruit Jobbers’ stock. At that time, Harrison held approximately 
22 percent of the stock. Following their purchase of the stock, the Harrison 
family removed Hawkins as an officer and a member of the board of 
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directors. They also offered to purchase Hawkins’ shares for the same price 
as they had purchased shares from other shareholders if Hawkins would sign 
a non-competition agreement, effective for five years and within a 150-mile 
radius of Jackson, Mississippi. Hawkins refused to sell his stock on those 
terms and resigned all positions and offices that he held with Fruit Jobbers on 
August 3, 1988. He received no salary or stock dividends from Fruit Jobbers 
after that date. He did, however, maintain his stock holdings. Hawkins 
subsequently went to work at D&D Produce, Hawkins’ own produce business 
licensed under the PACA, and at Capitol City Produce as a buyer. 

On July 7, 1989, Hawkins filed suit in the Chancery Court of Hinds 
County, Mississippi, against Fruit Jobbers and the Harrison family to force 
them to provide documentation of Fruit Jobbers’ financial affairs. In the 
alternative, Hawkins petitioned the court to compel the Harrison family to buy 
his stock, or for the court to close the business and distribute the assets. 

On February 1, 1990, before the chancery court litigation was completed, 
Fruit Jobbers filed a bankruptcy petition in federal district court seeking relief 
pursuant to Chapter 11 of the Bankruptcy Code. The bankruptcy petition did 
not list Hawkins as a shareholder, even though he still owned approximately 
22 percent of Fruit Jobbers’ stock. 

The Director of the Fruit and Vegetable Division of the Agricultural 
Marketing Service (AMS) of the USDA filed an administrative complaint 
against Fruit Jobbers on August 31, 1990, alleging that during the period from 
July 1989 through February 1990, Fruit Jobbers purchased, received, and 
accepted--in interstate commerce--117 lots of perishable agricultural 
commodities but failed to make full payment promptly of the agreed purchase 
prices, which totaled $324,246.87. Thus, Fruit Jobbers was alleged to have 
violated 7 U.S.C. § 499b(4). ' 


Section 499b(4) states in pertinent part that it is unlawful 

[f]or any commission merchant, dealer, or broker to make, fora fraudulent purpose, any 
false or misleading statement in connection with any transaction involving any perishable 
agricultural commodity which is received in interstate or foreign commerce by such 
commission merchant bought or sold, or contracted to be bought, sold, or consigned, 
in such commerce by such dealer, or the purchase or sale of which in such commerce 
is negotiated by such borker; or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such commodity to the 
person with whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any undertaking in 
connection with any such transaction... . 
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Shortly thereafter, the AMS notified Hawkins that because he owned 
approximately 22 percent of Fruit Jobbers’ stock when the corporation 
allegedly violated PACA provisions, he was determined to be "responsibly 
connected" with the corporation pursuant to 7 U.S.C. § 499a(b) (9). Hawkins 
then filed a petition for review of the AMS decision. On December 20, 1990, 
the AMS referred Hawkins’ petition to the presiding officer. 

An administrative law judge issued a default order against Fruit Jobbers 
on January 11, 1991, finding that Fruit Jobbers had committed willful, flagrant, 
and repeated violations of 7 U.S.C. § 499b and that therefore Fruit Jobbers’ 
license would be revoked pursuant to 7 U.S.C. § 499h. That order became 
final on February 27, 1991. 

A hearing concerning Hawkins’ "responsible connection" to Fruit Jobbers 
was held in Jackson, Mississippi, on July 16, 1991, before the presiding officer. 
The presiding officer issued his decision on May 11, 1992, in which he found 
Hawkins “responsibly connected" with Fruit Jobbers when Fruit Jobbers 
committed PACA violations because Hawkins was a holder of more than ten 
percent of Fruit Jobbers’ stock during that time. Hawkins thus became 
subject to the PACA’s employment restrictions,” which mandate that Hawkins 
is barred from employment by any PACA licensee for a minimum period of 
one year. The administrator of the AMS affirmed the presiding officer’s 
decision on November 9, 1992. Hawkins now seeks review of the 
administrator’s final order. 


Section 499h(b) states in pertinent part: 

[N]o licensee shall employ any person, or any person who is or has been responsibly 
connected with any person-- 

(1) whose license has been revoked or is currently suspended by order of the Secretary; 
(2) who has been found after notice and opportunity for hearing to have committed any 
flagrant or repeated violation of section 499b of this title, 


The Secretary may approve such employment at any time following nonpayment of a 
reparation award, or after one year following the revocation of finding of flagrant or 
repeated violation of section 499b of this title, if the licensee furnishes and maintains 
surety bond in form and amount satisfactory to the Secretary as assurance that such 
licensee’s business will be conducted in accordance with this chapter. ... The Secretary 
may approve employment without a surety bond after the expiration of two years from 
the effective date of the applicable disciplinary order. 
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Il. STANDARD OF REVIEW 


This court upholds an agency’s decision unless we determine it to be 
arbitrary, capricious, or an abuse of discretion. 5 U.S.C. § 706(2)(A). We 
uphold an agency’s factual findings if they are supported by substantial 
evidence. Faour v. United States Dep’t of Agric., 985 F.2d 217 (Sth Cir. 
1993)(citing Federal Trade Comm’n v. Indiana Fed’n of Dentists, 476 U.S. 447, 
454, 106 S.Ct. 2009, 2015, 90 L.Ed.2d 445 (1986)). The substantial evidence 
standard requires only that an agency decision be supported by “such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 
456, 458, 95 L.Ed. 456 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 
US. 197, 229, 59 S.Ct. 206, 216, 83 L.Ed. 126 (1938)). 

Legal issues, however, are “for the courts to resolve, although even in 
considering such issues the courts are to give some deference to the [agency’s] 
informed judgment.” Faour, 985 F.2d at 219 (quoting Federal Trade Comm’n, 
476 US. at 454, 106 S.Ct. at 2015). Our review of an agency’s construction 
of a statute must give effect to the unambiguously expressed intent of 
Congress. Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 
USS. 837, 842-43, 104 S.Ct. 2778, 2781-82, 81 L.Ed.2d 694(1984). 


III. DISCUSSION 


Hawkins first asserts that the presiding officer erred in applying a per se 
standard in determining whether Hawkins was "responsibly connected" with 
Fruit Jobbers and not considering evidence which demonstrated that Hawkins 
was not in fact responsible for any of Fruit Jobbers’ PACA violations. 
Hawkins further asserts that the per se analysis used by the presiding officer 
violates Hawkins’ right to equal protection under the law, as guaranteed by 
the Fifth Amendment, and that any employment sanctions imposed upon him 
as a result of the presiding officer’s decision violate his Fifth Amendment due 
process rights. He also contends that the presiding officer’s decision reflecting 
Fruit Jobbers’ flagrant or repeated PACA violations is not supported in the 
record by substantial evidence. We address each of Hawkins’ contentions in 
turn. 
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A. "Responsibly Connected" 


Hawkins first contends that the presiding officer erred in applying a per se 
analysis to section 499a(b) (9), which defines "responsibly connected." Instead, 
according to Hawkins, the presiding officer should have construed the 
language of section 499a (b)(9) as a “rebuttable presumption" to afford a 
person falling within one of the categories delineated therein to demonstrate 
that he was not actually responsibly connected to the offending corporate 
licensee. 

Hawkins argues, in essence, for an interpretation under which a person 
would be presumed "responsibly connected" if he fits into any of the three 
categories listed in section 499a(b)(9), but would be allowed to rebut this 
presumption by proving that his position was a nominal one. Thus, Hawkins 
argues that because he was a minority shareholder and had resigned all of his 
positions with Fruit Jobbers before the alleged violations occurred, receiving 
no economic benefit from Fruit Jobbers and taking no effective part 
whatsoever in the control of the corporation, he was not "responsibly 
connected" to Fruit Jobbers. 

Section 499a (b)(9) defines "responsibly connected" as "affiliated or 
connected with a commission merchant, dealer, or broker as (A) partner in 
a partnership, or (B) officer, director, or holder of more than 10 per centum 
of the outstanding stock of a corporation or association." 

In Faour, 985 F.2d at 219-21, a panel of this court was presented with the 
precise issue Hawkins now raises. In determining whether section 499a(b)(9) 
fostered an interpretation which reads a "rebuttable presumption" into the 
statute, this Court stated: 


We find the plain meaning of this statute unambiguous. If a person is 
an officer or director of, or holds over ten percent of the outstanding 
stock of, a corporation that has been found to have committed any 
flagrant or repeated violation of § 499b, that person is considered 
“responsibly connected" and subject to sanctions under PACA. The 
statute is explicit: If a person falls within one of the three enumerated 
categories, he is responsibly connected. The statute does not 
contemplate a defense that allows a person to show that even though 
he fits into one of the three categories, he never had enough actual 
authority to be considered truly responsibly connected. 
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Faour, 985 F.2d at 220 (emphasis added). We thus disagreed with the District 
of Columbia Circuit’s interpretation of section 499a(b)(9) as reading a 
rebuttable presumption into the statute, and instead we joined other Circuits 
that had adopted the per se rule, which we determined the plain language of 
section 499a (b)(9) commands. Jd. at 220-21. See Pupillo v. United States, 755 
F.2d 638, 643 (8th Cir. 1985); Birkenfield v. United States, 369 F.2d 491, 494 
(3d Cir. 1966). See also Zwick v. Freeman, 373 F.2d 110, 119 (2d Cir.) (citing 
with approval the per se standard enunciated in Birkenfield), cert. denied, 389 
U.S. 835, 88 S.Ct. 43, 19 L.Ed.2d 96 (1967). We saw no reason to look 
beyond the unambiguous language of the statute, for we determined that this 
language shows that Congress intended for any person who falls into one of 
the designated categories to be deemed "responsibly connected." Faour, 985 
F.2d at 221. 

Hawkins contends, however, that this situation is different from that of the 
petitioner in Faour. Gary K. Faour was the manager for institutional sales, 
a director, and an officer of the Magnolia Fruit & Vegetable Company at the 
time it violated the PACA--from August through December of 1987. Jd. at 
218. Although at one time he had owned 27.27 percent of the company’s 
stock, in 1986 he owned only 10.5 percent, which he had pledged as collateral 
for a loan for the company. Jd. Whether Faour owned more than 10 percent 
of the stock at the time of the alleged violations was not a factor in this 
court’s determination that Faour was “responsibly connected" because we 
found that Faour was a vice-president and director of the company when it 
violated the PACA. Jd. at 221-22. Hawkins therefore argues that in Faour we 
did not apply the per se rule in a case involving only a minority stockholder 
and that Faour is thus distinguishable from the instant case. 

To strengthen his position, Hawkins points out that he tried to sell his 
stock to the Harrison family but that they refused to buy it unless he would 
sign a non-competition agreement, effective for five years within a 150-mile 
radius of Jackson, Mississippi. He also notes that his stock was "valueless" 
because he was barred by the Harrison family, who controlled the corporation, 
from ascertaining the value of his stock. He further maintains that because 
he was unable to readily determine his stock’s value, his stock did not 
represent a bona fide stake in the corporation but instead had been rendered 
useless. 

Additionally, he explains that his refusal to sell his stock for the price 
offered by the Harrison family was not unreasonable because the non- 
competition agreement that was-part of the proposed sale would have 
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essentially forced him to give up “his ability to enjoy a livelihood in a field in 
which he had decades of unblemished experience." 

We are unconvinced by Hawkins’ arguments. First, our decision in Faour 
primarily focused not on Faour’s status as a corporate officer, but on the 
unambiguous language of section 499a (b)(9) and our recognition that in 
drafting the statute, Congress intended to provide a clear definition of 
“responsibly connected."* Faour, 985 F.2d at 221. Hawkins’ attempt to 
distinguish Faour on grounds that Hawkins is a stockholder instead of a 
corporate officer is thus misplaced. 

Second, the PACA was enacted in 1930 and significantly amended in 1956 
and 1962. Any dealer, merchant, broker, or investor in perishable 
commodities must recognize that the PACA is, as it has been for years, a 
“tough law." as Congress explained, 


[t]he [PACA] . . . was enacted in 1930 for the purpose of providing a 
measure of control and regulation over a branch of industry which is 
engaged almost exclusively in interstate commerce, which is highly 
competitive, and in which the opportunities for sharp practices, 
irresponsible business conduct, and unfair methods are numerous. The 
law was designed primarily for the protection of producers of 
perishable agricultural products--most of whom must entrust their 
products to a buyer or commission merchant who may be thousands of 
miles away, and depend for their payment upon his business acumen 
and fair dealing--and for the protection of consumers who frequently 
have no more than the oral representation of the dealer that the 
produce they buy is of the grade and quality they are paying for. 


The law has fostered an admirable degree of dependability and fairness 
in this industry chiefly through the method of requiring the [licensing] 


> In a 1962 amendment to the PACA, Congress defined the term "responsibly connected" in 
order to "“[iJmprove and clarify provisions dealing with the eligibility for license, or for 
employment by licensees, of persons guilty of specified acts and persons affiliated with them." 
H.Rep. No. 1546, 87th Cong., 2d Sess. (1962), reprinted in 1962 U.S.C.C.A.N. 2749, 2750. The 
House Report states that Congress believed this definition would "give [the term ‘responsibly 
connected’] specific meaning, thus avoiding possible confusion as to interpretations." Jd. at 2751. 
The Report also made it clear that “responsible connection" could be established under the 
amendment without showing that the person “was responsible in whole or in part" for the 
conduct that violated the statute. Jd. at 2753. 
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of all those who carry on an interstate business in perishable 
agricultural commodities and denying this [license] to those whose 
business tactics disqualify them. 


H.R.Rep. No. 1196, 84th Cong., 1st Sess. (1956), reprinted in 1956 
US.C.C.A.N. 3699, 3701. Thus, any investor in a perishable commodities 
corporation should know at the beginning of his association with such a 
corporation that he is “buying into" a corporation which is strictly regulated by 
the federal government through the PACA. That Hawkins was not given the 
opportunity to sell his stock to the corporation on more favorable terms is 
unfortunate, but as a veteran of the perishable commodities business for more 
than thirty years, Hawkins was aware of the "toughness" of the PACA and the 
risk he took when he became a shareholder in Fruit Jobbers. 

Hawkins admits that he owned approximately 22 percent of the stock in 
Fruit Jobbers at the time the PACA violations occurred. Our decision in 
Faour will thus be dispositive of Hawkins’ claim concerning the application of 
the per se rule to the interpretation of section 499a(b)(9) unless we determine 
that such an interpretation violates Hawkins’ equal protection rights or that 
employment restrictions imposed upon him pursuant to section 499h as a 
result of his being deemed “responsibly connected" violate his due process 
rights, as Hawkins contends. It is to those issues, which were not raised in 
Faour, that we now turn. 


B. Equal Protection and Due Process 


Hawkins first contends that because the District of Columbia Circuit has 
determined that section 499a(b)(9) should be read to permit a rebuttable 
presumption, any other interpretation--i.e., the application of the per se rule-- 
would treat him differently than others similarly situated and thus violate his 
right to equal protection under the law. Hawkins also contends that the per 
se standard renders the statute constitutionally infirm as applied because it 
violates his right to due process. In support of this contention, Hawkins 
asserts that the hearing afforded him was "not meaningful," i.e., he was not 
given a fair opportunity to "rebut" the statutory presumption. Hawkins also 
asserts that the statute sweeps so broadly that it includes within its ambit 
presumptions "not necessarily or universally true in fact" and that reasonable 
alternative means exist by which the government can make critical 
determinations of which persons were “responsibly connected" to a corporation 
which violates the PACA. We address each of his arguments in turn. 











PERISHABLE AGRICULTURAL COMMODITIES ACT 


1. Equal Protection 


The basis of Hawkins’ equal protection claim is that the presiding officer’s 
and this court’s rejection of the “rebuttable presumption" approach in 
interpreting section 499a(b)(9), an approach which was taken by the District 
of Columbia Circuit, in favor of the per se rule which we see as commanded 
by the plain language of the statute, violates his right to equal protection 
under the law. Thus, Hawkins suggests that a difference of opinion among 
the circuits or a circuit split violates such a right. Although we find Hawkins’ 
argument a novel one, we disagree. A disagreement between circuits on the 
interpretation of a statute is a matter which either the Supreme Court or 
Congress should resolve; it does not violate the equal protection rights of the 
person subjected to the "more burdensome interpretation." United States v. 
Palacio, 4 F.3d 150, 154 (2d Cir. 1993). We thus find Hawkins’ equal 
protection argument to be without merit. 


2. Due Process 
a. Arbitrary Governmental Interference 


Hawkins also argues that the application of the per se rule to section 499a 
(b)(9) violates his Fifth Amendment due process rights because it 
unreasonably subjects him to the employment restriction provisions of section 
499h and thus arbitrarily interferes with his right to engage in his chosen 
profession. He cites specifically to Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 
632, 94 S.Ct. 791, 39 L.Ed.2d 52 (1974), and to cases cited within Cleveland for 
the proposition that "permanent irrebuttable presumptions have long been 
disfavored under the Due Process Clause of the Fifth Amendment and 
Fourteenth Amendments" because the Due Process Clause requires "a more 
individualized determination." /d. at 645-46, 94 S.Ct. at 798-99 (internal 
quotations and citations omitted). 

In Cleveland, the Supreme Court held that mandatory maternity leave 
provisions set forth by the Cleveland Board of Education violated pregnant 
teachers’ due process rights because they created "irrebuttable presumptions" 
that every teacher who was four months pregnant was physically incapable of 
continuing her duties. Jd. at 643-48, 94 S.Ct. at 797-800. These provisions 
required a pregnant teacher to take maternity leave without pay, beginning 
five months before the expected birth of her child. Jd. at 634, 94 S.Ct. at 793. 
The Court explained that a pregnant teacher’s ability to continue teaching past 
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a fixed pregnancy period was an individual matter and that the presumption 
embodied in the challenged provisions--which did foster administrative 
convenience--were not “universally true in fact" and that thus the provisions 
swept too broadly. Jd. at 646-68, 94 S.Ct. at 799-800. After recognizing that 
freedom of personal choice in matters of marriage and family life had been 
long recognized as being one of the fundamental liberties protected by the 
Due Process Clause, Jd. at 639, 94 S.Ct. at 796, the court concluded that 
"neither the necessity for continuity of instruction nor the [governmental] 
interest in keeping physically unfit teachers out of the classroom can justify the 
sweeping mandatory leave regulations that the . . . School Board [ ] hafs] 
adopted, " Jd. at 647-48, 94 S.Ct. at 799-800. The Court therefore invalidated 
the challenged provisions because “they employ irrebuttable presumptions that 
unduly penalize a female teacher for deciding to bear a child." Jd. at 648, 94 
S.Ct. at 800. 

We find Hawkins reliance on Cleveland and cases cited within Cleveland 
as misplaced for several reasons. First, Cleveland was the last of a line of 
cases in which the Supreme Court "ventured into ‘irrebuttable presumptions’ 
analysis, purportedly an aspect of procedural due process but in substance 
similar to very intensive scrutiny of legislative generalizations." GERALD 
GUNTHER, CONSTITUTIONAL LAW 876 (12th ed. 1991). Shortly after its 
decision in Cleveland, the Court made it clear that a type of heightened 
scrutiny of a statute or regulation could not be triggered by merely asserting 
a claim that the challenged statute or regulation contained an "irrebuttable 
presumption." See Weinberger v. Salfi, 422 U.S. 749, 777, 95 S.Ct. 2457, 2472, 
45 L.Ed.2d 522 (1975). In Salfi, which involved a challenge to a duration-of- 
relationship requirement for Social Security eligibility for surviving wives and 
stepchildren of deceased wage earners, the Court explained that 


the question . . . is not whether a statutory provision precisely filters 
out those, and only those, who are in the factual position which 
generated the congressional concern reflected in the statute .... Nor 
is the question whether the provision filters out a substantial part of the 
class which caused congressional concern, or whether it filters out more 
members of the class than nonmembers. The question is whether 
Congress, its concern having been reasonably aroused by the possibility 
of an abuse which it legitimately desired to avoid, could rationally have 
concluded both that a particular limitation or qualification would 
protect against its occurrence; and that the expense and other 
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difficulties of individual determinations justified the inherent 
imprecision of a prophylactic rule. 


Salfi, 422 U.S. at 777, 95 S.Ct. at 2472 (emphasis added). The Court then 
distinguished Cleveland and other cases in the "irrebuttable presumption" line-- 
e.g., Viandis v. Kline, 412 U.S. 441, 93 S.Ct. 2230, 37 L.Ed.2d 63 (1973), in 
which a residency requirement for in-state tuition was being challenged and 
which arguably involved a student’s right to engage in interstate travel, and 
Bell v. Burson, 402 U.S. 535, 91 S.Ct. 1586, 29 L.Ed.2d 90 (1971), in which the 
Court found the state’s making a driver’s liability for an auto accident an 
important factor for denying his driver’s license incompatible with the 
application of the challenged statute, which required a driver to post bond to 
cover damages allegedly arising from an auto accident or face suspension of 
his driver’s license, without an opportunity to rebut his alleged liability. Jd. at 
772, 95 S.Ct. at 2470. The Court saw this line of cases as either involving 
interests which had “constitutionally protected status," Jd. at 771-72, 95 S.Ct. 
at 2469-70, or involving an only purported governmental interest in the statute 
or regulation at issue. Jd. at 772, 95 S.Ct. at 2470. 

Most commentators view the Salfi decision as definitively having 
repudiated the “irrebuttable presumption" analysis as a generally acceptable 
mode of analysis in a constitutional challenge to a statute or regulation. See, 
e.g. GUNTHER, at 877 (noting that the Sa/fi decision was a “death blow’ to the 
“irrebuttable presumption" line of cases); LAURENCE H. TRIBE, 
CONSTITUTIONAL LAW, §§ 16-34, at 1622-24 (2d. Ed. 1988) (discussing that 
with Salfi the Court severely limited the situations in which the irrebuttable 
presumption analysis might apply to those in which “intermediate or strict 
scrutiny was independently warranted either by the involvement of a sensitive 
classification or by the presence of an important liberty or benefit"); D. 
Michael Risinger, "Substance" and "Procedure" Revisited with Some 
Afterthoughts on the Constitutional Problems of "Irrebuttable Presumptions", 30 
UCLA L.REV. 189, 215 (1982) (explaining that the Sa/fi decision expressly 
returned the standard of review to “rational basis"). Thus, Hawkins’ 
promotion of an "irrebuttable presumption" analysis as the type of analysis 
necessary in the instant case is misguided. 

Second, we emphasize that the Constitution does not guarantee an 
unrestricted privilege to engage in a particular profession or a privilege to 
conduct a business as one pleases. Nebbia v. People of State of New York, 291 
US. 502, 527-28, 54 S.Ct. 505, 511-12, 78 L.Ed. 940 (1934). Moreover, the 
perishable commodities industry, as an instrument of interstate commerce, is 
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certainly an industry which for more than fifty years has been subject to 
reasonable congressional regulation. Courts have thus reviewed the 
constitutionality of various sections of the PACA using a "rational basis" 
analysis. 

For example, in Zwick v. Freeman, 373 F.2d 110 (2d Cir.), cert. denied, 389 
US. 835, 88 S.Ct. 43, 19 L.Ed.2d 96 (1967), the court reviewed a petitioner’s 
claim that the harsh employment restrictions embodied in section 499h for 
those persons deemed "responsibly connected" under section 499a (b)(9) 
violated his due process rights "to earn a livelihood in the common 
occupations of the community." Jd. at 118. After citing the Supreme Court’s 
decision in Nebbia for the proposition that the petitioner did not have a 
constitutional guarantee for an unrestricted privilege to engage in his chosen 
occupation, the court determined that the employment restrictions of section 
499h, although harsh in some cases, were "reasonably designed to achieve the 
desired Congressional purpose." /d. The court thus upheld these harsh 
employment restrictions against the petitioner’s due process challenge. Jd. at 
119. See also George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d 
Cir.) (agreeing with the Zwick court’s determination that PACA’s harsh 
restriction upon the employment of any person "responsibly connected" to a 
licensee found to have violated the PACA did not violate the Due Process 
Clause of the Fifth Amendment), cert. denied, 419 U.S. 830, 95 S.Ct. 53, 42 
L.Ed.2d 55 (1974). 

Likewise, the Third Circuit used a rational basis analysis in Birkenfield v. 
United States, 369 F.2d 491, 494-95 (3d Cir.1966), to determine that the per se 
standard which Congress adopted in its 1962 amendment of section 499a(b) 
(9) was constitutional and not violative of the petitioner’s right to due process. 
The court first looked at the object of the PACA as being to suppress unfair 
and fraudulent practices in the industry and thus protect producers of 
perishable commodities. Jd. at 494. After examining the 1962 amendments 
to the PACA and Congress’ reason for defining "responsibility connected" as 
it had in amending the statute, i.e., the previous difficulty in ascertaining the 
true nature of an employee’s relationship with the licensee corporation, the 
court explained that 


[t]he automatic exclusion of "responsibly connected" persons is not 
irrational or arbitrary under the circumstances. Surely, the 
relationships of director, officer or substantial shareholder form a 
sufficient nexus for the arbitrary conclusion of responsible connection. 
Moreover, the formation of such relationships with the sanctioned 
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company is a voluntary act. The fact that an individual has not 
exercised "real" authority in the sanctioned company is not controlling: 
certainly the individual could have resigned as an officer and director 
[or] disposed of his stock. It was his free choice not to do so. Having 
made that choice, the appellant assumed the burdens imposed by the 
Act. 


Id. at 494-95. The court then upheld the per se exclusionary standard of 
section 499a (b)(9) as constitutional. Jd. at 495. 

We therefore cannot say that the unambiguous language of section 
499a(b)(9), which in Faour we determined commands the application of the 
per se rule, was irrationally conceived or arbitrary in effecting a legitimate 
governmental objective, i.e., the protection of producers of perishable 
agricultural products. We also agree that the status of being a director, 
officer, or substantial shareholder in a perishable commodities corporation 
forms a "sufficient nexus" to the corporation so that a person of such status 
can be deemed “responsibly connected" and thus held to the strict provisions 
of the PACA, including employment sanctions.’ See Faour, 985 F.2d at 220 
(citing Birkenfield, 369 F.2d at 494). We thus cannot see how the per se rule 
of section 499a(b)(9), which can subject to employment restrictions under 
section 499h those persons " responsibly connected" to a corporation which has 
flagrantly or repeatedly violated the PACA, unconstitutionally encroaches 
upon Hawkins’ due process rights by arbitrarily interfering with his chosen 
profession. 


b. Scope of Hearing 


Hawkins also maintains that his due process rights were violated because 
he was deprived of a "meaningful hearing" in which to rebut the presumption 
of fault which section 499a (b)(9) imposes upon him by making him subject 
to the employment restrictions of section 499h if he falls into one of the 
delineated categories of section 499a (b)(9). In light of our above discussion, 
see Part III.B.1 supra, we find that Hawkins was not entitled to a hearing so 


“Additionally, as we noted earlier, the attainment of such a status with a perishable 
commodities corporation is a completely voluntary act. We thus agree with the Birkenfield court 
that once an individual chooses to attain such a status, he assumes not only the benefits of that 
status but also the burdens of the PACA. 
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that he might rebut the “responsibility connected" presumption embodied in 
section 499a (b)(9). He was entitled, however, to an opportunity to show that 
at the time Fruit Jobbers allegedly violated the PACA, he did not fall into one 
of the three categories delineated in section 499a (b)(9).: Because he was 
afforded such an opportunity, his due process rights were not violated. His 
argument with respect to being denied a meaningful hearing is thus without 
merit. 


C. Substantial Evidence 


Hawkins finally contends that the presiding officer’s decision reflecting 
Fruit Jobbers’ flagrant or repeated PACA violations is not supported in the 
record by substantial evidence. We disagree. 

In making his determination, the presiding office relied on an 
administrative law judge’s default order finding Fruit Jobbers to have 
committed willful, repeated, and flagrant violations of the PACA by failing to 
make full payment promptly of $324,246.87 to 50 sellers for 117 lots of fruits 
and vegetables. See In re Fruit Jobbers, 50 Agric. Dec. 1100 (1991). Although 
served with a complaint issued by the Department of Agriculture, Fruit 
Jobbers never responded to deny the allegations. Jd. After the time for filing 
an answer had expired and upon the motion of the Department of 
Agriculture, the judge issued a default order pursuant to 7 C.F.R. § 1.139, 
finding that Fruit Jobbers had committed willful, flagrant, and repeated 
violations of PACA. Jd. Regulations governing PACA proceedings provide 
that "[flailure to fill an answer within the time prescribed shall constitute a 
waiver of hearing and an admission of the facts alleged in the complaint." 7 
C.F.R. § 47.8(c). The default order became final on February 27, 1991-- 
before Hawkins’ hearing before the presiding officer. Thus, the presiding 
officer’s reliance on the administrative law judge’s findings fully supports his 
conclusion that Fruit Jobbers violated the PACA. Hawkins’ claim concerning 
the lack of substantial evidence is without merit. 


IV. CONCLUSION 


For the foregoing reasons, we DENY the petition for review and AFFIRM 
the administrator’s order. 


DeMOSS, Circuit Judge, specially concurring. 
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I concur in the reasoning and result of Judge King’s well-crafted opinion. 
We have simply said that the law is what Congress says is the law. However, 
on rare occasions, in the words of Mr. Bumble in Charles Dickens’ Oliver 
Twist," the law is a[n] ass,” and this is one of those occasions. To say that a 
person is "responsibly connected" to an action of a corporation, simply by 
reason of being a minority shareholder of that corporation, flies in the face of 
both logic and reality. I always thought it was hornbook law that a 
shareholder, even a majority shareholder, was not responsible for the debts 
or torts or criminal conduct of a corporation, simply by reason of being such 
shareholder. If the public policy behind PACA (as indicated by the quotation 
from the House Report in Judge King’s opinion) is to require licensing for 
those who carry on a business in perishable agricultural commodities, and to 
deny such licenses "to those whose business tactics disqualify them," should not 
the law focus on the perpetrators of the unacceptable business tactics? If not, 
the innocent investor /shareholder is branded with guilt purely on the basis of 
association, a circumstance which I thought was clearly not acceptable as a 
basis for fixing responsibility. Consequently, I write this special concurrence 
with the hope that somewhere in the Department of Agriculture there is an 
administrator of this Act with the courage to suggest to Congress that the 
definition of "responsibly connected" should be amended by deleting the words 
"holder of more than 10 percent of the outstanding stock of a corporation." 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DISCIPLINARY DECISIONS 


In re: KORNBLUM & CO., INC. 
PACA Docket No. D-92-525. 
Decision and Order filed July 6, 1993. 


Failure to make full payment promptly — Willful, flagrant and repeated violations. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) publishing the finding that 
Respondent has committed willful, flagrant and repeated violations by failing to make full 
payment promptly for produce. The Department’s policy as to payment violations is summarized 
in In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). Respondent’s violations were willful, 
but there is no requirement that the violations be willful since no license is being suspended. 


Julie Cook, for Complainant. 

Albert Lomoriello, Jr., Stanford, CT, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision and 
Order on March 17, 1993, publishing the finding that Respondent has committed 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§ 499b), by failing to make full payment promptly for produce. 

On May 24, 1993, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


'See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).? On June 15, 
1993, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with changes or 
additions shown in brackets and a few trivial changes not specified. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on February 4, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the complaint 
that during the period September 1990 through September 1991, respondent 
purchased, received and accepted, in interstate commerce, from 14 sellers, 32 
lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total amount 
of $165,445.21. 

A copy of the complaint was served upon respondent, which filed an answer 
on March 12, 1992, admitting that it owed the amounts alleged in the complaint. 
Therefore, upon the motion of the complainant, the following Decision and 
Order is issued without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Kornblum & Co., Inc., is a corporation whose address is 
Row C-362, New York City Terminal Market, Bronx, New York 10474. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
$§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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2. Pursuant to the licensing provisions of the Act, license number 831063 
was issued to respondent on June 2, 1983. This license terminated on June 2, 
1992, pursuant to section 4(a) of the Act (7 U.S.C. § 499d(a)) when respondent 
failed to pay the required annual renewal fee. 

3. By notice in writing dated April 13, 1990, respondent was informed that 
failure to make full payment promptly for perishable agricultural commodities 
purchased, received and accepted in interstate or foreign commerce [is a 
violation of the PACA]. Respondent was also notified of the consequences that 
could follow for violations of the PACA. 

4. As more fully set forth in paragraph 6 of the complaint, during the period 
September 1990 through September 1991, respondent purchased, received and 
accepted in interstate commerce, from 14 sellers, 32 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the agreed 
purchase prices, or balances thereof, in the total amount of $165,445.21. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 32 
transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The provisions of the Act and regulations and the Department’s policy as to 
payment violations are summarized in Jn re The Caito Produce Co., 48 Agric. 
Dec. 602 (1989), attached as an Appendix to this Decision. 

With respect to the ALJ’s finding that Respondent "willfully" violated the 
Act, the sanctions specified in the Act are applicable if the Respondent is found 
to have committed any “flagrant or repeated" violation (7 U.S.C. §§ 499d(b), 
499h(b)). The Act does not refer to willful violations. In addition, since no 
license is being suspended or revoked, the wilfulness provisions of the 
Administrative Procedure Act (5 U.S.C. § 558(c)) are not applicable. George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d Cir.), cert. denied, 
419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. Department of Agric., 
923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW, see note 9), printed 
in 50 Agric. Dec. 847, 853 n.9 (1991) (not to be cited as precedent under 9th 
Circuit Rule 36-3). Furthermore; since Respondent violated express 
requirements of the Act (7 U.S.C. § 499b(4)) and regulations (7 C.F.R. 
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§ 46.2(aa)) by failing to make full payment promptly, Respondent’s violations 
were clearly willful. See Finer Foods Sales Co. v. Block, 708 F.2d 774, 
781-82 (D.C. Cir. 1983); In re The Caito Produce Co., 48 Agric. Dec. 602, 
643-53, slip op. at 57-72 (1989), attached as an Appendix to this Decision. See 
also Cox v. United States, 925 F.2d 1102, 1105 (8th Cir.), cert. denied, 112 
S.Ct. 178 (1991). 

For the foregoing reasons, the following Order should be issued. 


Order 


A finding is made that Respondent has committed willful, repeated and 
flagrant violations of section 2 of the PACA, 7 U.S.C. § 499b, and such finding 
shall be published. 

This Order shall take effect on the 30th day after service of this Order on 
Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor. ] 


In re: ALASKA PRODUCE COMPANY a/t/a PRODUCE WHOLESALE. 
PACA Docket No. D-92-514. 
Decision and Order filed July 6, 1993. 


Rescission of default decision - Failure to make full payment promptly - Agreements to extend 
payment terms - Promissory notes - License termination for failure to pay license fee - Repeated 
and flagrant violations. 


A default decision previously issued in this case was rescinded because the complaint had not 
been served properly. Judge Hunt found that a claim filed in bankruptcy court provided 
probative evidence of money owed for produce, although no corresponding PACA trust notice 
had been filed. The PACA requires full payment by the time of the opening of the hearing. 
Promissory notes do not constitute payment. Agreements to extend the time for payment for 
produce must be entered into at the time of sales contracts. Although Respondent’s PACA 
license had been terminated for failure to pay the license fee, and accordingly no license 
revocation was involved in this disciplinary proceeding, an order was entered requiring the 
publication of violations for purposes of deterrence. 
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Kimberly D. Hart, for Complainant. 
Thomas J. Yerbich, Anchorage, AK, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding instituted by a complaint filed by the 
Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service 
("complainant") under the Perishable Agricultural Commodities Act of 1930, 
as amended, 7 U.S.C. Section 499 et seq., ("PACA"). The complaint alleges 
that respondent, Alaska Produce Company a/t/a Produce Wholesale, violated 
section 2(4) of the PACA (7 U.S.C. Section 499b(4)) by failing to make full 
payment promptly of the agreed purchase prices for 36 lots of perishable 
agricultural commodities, for a total of $344,692.03. A hearing was held in 
Anchorage, Alaska on May 11, 1993.' Complainant was represented by 
Kimberly D. Hart, Esq. Respondent was represented by Thomas J. Yerbich, 
Esq. 

Facts 


Respondent, an Alaska corporation, received a PACA license in 1988. The 
license terminated on February 26, 1991, when respondent failed to pay the 
required annual renewal fee. 

During the period from February 1989 through June 1990, complainant 
received eight trust notices filed by produce sellers alleging that respondent 
had failed to pay approximately $380,814.38 for produce it had bought. On 
May 14, 1990, respondent filed a voluntary Chapter 11 petition in the U.S. 
Bankruptcy Court for the District of Alaska. On March 1, 1991, respondent 
ceased operations and on the same date its Chapter 11 petition was dismissed. 

Don W. Wilson, an auditor employed by complainant, investigated 
respondent as a result of the trust notices to determine whether respondent 
had violated the PACA. Mr. Wilson contacted respondent’s officials who 
cooperated with his investigation. Wilson reviewed documents in respondent’s 
possession and those in the possession of the bankruptcy court and the 
Federal Deposit Insurance Corporation ("FDIC") which was attempting to 
obtain payment from respondent for a loan that a failed bank, Alaska National 
Bank of the North, had made to respondent. By examining the trust notices 
and the proofs of claims filed with the bankruptcy court, Wilson was able to 


‘A default decision issued on April 22, 1992, was rescinded on July 2, 1992, because there had 
been improper service of the complaint. After being properly served, Respondent filed an 
answer and requested a hearing. 
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determine the payment due dates for the produce respondent had purchased. 
Wilson found that during the period from February 1989 through June 1990, 
respondent purchased, received and accepted perishable agricultural 
commodities from four sellers (Associated Grocers, Inc.; Pacific Coast Fruit 
Co.; F.C. Bloxom Company; and Watton Distributing, Inc.), but failed to make 
full payment promptly of the agreed purchase prices in the amount of 
approximately $344,000. (Tr. 12-28.) Wilson’s conclusions were supported by 
complainant’s documentary evidence. (CX-4, 6.) 

Although respondent entered into settlement agreements with all the 
sellers except Watton, Bruce W. Summers, complainant’s senior marketing 
specialist, testified that about $225,000 still remained unpaid at the time of the 
hearing. (Tr. 36.) 


Law 
Section 2(4) of the PACA (7 U.S.C. 499b(4)) provides: 


"It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce: 


** kK * 


"(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity . 

. or to fail or refuse truly and correctly to account and make full 
payment promptly in respect of any transaction in any such commodity 
to the person to whom such transaction is had... ." 


The Secretary has defined “full payment promptly" in its regulations as 
“payment for produce purchased by a buyer, within 10 days after the day on 
which the produce is accepted." (7 C.F.R. § 46.2(aa)). 


Discussion 
The complaint alleges that respondent’s conduct constitutes willful, 


repeated and flagrant violations of section 2 of the PACA and requests that 
a finding to that effect be made and published. 
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Respondent contends, in its defense, that the sellers had entered into 
agreements to extend the time for making payments, that promissory notes 
had been executed, that there is no evidence that Watton Distributing had not 
been paid, that its conduct was not willful, and that, since it is no longer in 
business, there is in effect no need for a decision and order in this matter. 

In order to escape the law’s prompt payment requirement, a dealer such 
as respondent must enter into agreements with its suppliers at the time the 
sales contracts are made to extend the time for payment and the burden is on 
the dealer to prove that such agreements were made. Carpenito Bros., Inc., 
46 Agric. Dec. 486, 493 (1987). Respondent, however, has failed to show that 
it entered into such agreements when it contracted to buy the produce and 
prior to receipt of the produce. 

As for the promissory notes, they do not constitute payment. The PACA 
requires that full payment, not promises to pay, be made by the time of the 
opening of the hearing. Carpenito, supra, at 505. As $225,000 remained 
unpaid at the time of the hearing, respondent is not in compliance with the 
Act. In its answer to the complaint, respondent contended that there were 
funds in a trust account to pay the amounts due. However, whether such 
funds exist or not, the fact remains that a very substantial sum remained 
unpaid at the time of the hearing. 

With respect to Watton Distributing, which did not file a PACA trust 
notice, complainant has shown by other probative evidence (Watton’s claim 
filed with the bankruptcy court, CX-6) that it was owed money from 
respondent for its produce. The burden was therefore not on complainant, 
but on respondent to show either that Watton was not entitled to any money 
or that it had been paid. Respondent failed to make such a showing. 

In regard to whether the violation was willful, complainant, while noting 
in its brief that respondent’s conduct would be considered willful under the 
Secretary’s rulings, asks only that a finding be made that the violation was 
repeated and flagrant since this case does not involve license revocation. 
Accordingly, no finding is made as to willfulness. However, in view of 
respondent’s repeated failure to make prompt payment for the significant 
amounts of produce it purchased, it is found that respondent violated section 
2 (499b) of the PACA and that its violation was repeated and flagrant. 

Finally, concerning respondent’s argument that there is no need for an 
order in this case because it is no longer a PACA licensee, it is the Secretary’s 
opinion that, even when license revocation is not involved, there is a deterrent 
effect in having findings of PACA violations published. Finer Foods Sales Co., 
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Inc., 41 Agric. Dec. 1154 (1982). This decision will therefore be ordered 
published. 


Findings of Fact 


1. Respondent, Alaska Produce a/t/a Produce Wholesale, is an Alaska 
corporation. It received a PACA license in 1988. The license terminated on 
February 26, 1991, when respondent failed to pay the required annual renewal 
fee. 

2. In the period from February 1989 through June 1990, respondent 
purchased, received and accepted perishable agricultural commodities from 
four sellers (Associated Grocers, Inc., Pacific Coast Fruit Co., F.C. Bloxom 
Company, and Watton Distributing, Inc.), but failed to make full payment 
promptly of the agreed purchase price in the amount of approximately 
$344,000. 

3. At the time of the hearing approximately $225,000 of the agreed 
purchase price remained unpaid. 


Conclusions of Law 


The failure of respondent Alaska Produce a/t/a Produce Wholesale to 
make full payment promptly with respect to the transactions set forth in 
Finding of Fact No. 2 constitute flagrant and repeated violations of Section 
2(4) of the PACA (7 U.S.C. 499b(4)). 


Order 


The facts and circumstances as set forth herein shall be published. 

This initial decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final August 16, 1993.-Editor.] 


In re: ABL PRODUCE, INC. 
PACA Docket No. D-92-521. 
Decision and Order filed July 15, 1993. 
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Revocation of license — Repeated and flagrant violations — Violation of employment 
restrictions — Affiliation — Employ — Notice and opportunity to correct conduct. 


The Judicial Officer affirmed Judge Hunt’s (ALJ) decision holding that Respondent permitted 
Mr. Lombardo to continue his affiliation with it after being notified that Lombardo was ineligible 
to be employed by or affiliated with any PACA licensee for a 1-year period because of a 
disciplinary order issued against Lombardo’s company. However, the Judicial Officer revoked 
Respondent’s license, whereas the ALJ had suspended it for 30 days. Respondent received 
adequate notice that to continue Lombardo’s affiliation with Respondent could result in 
suspension or revocation of its license. Respondent cannot enlarge the notice requirements of 
the Act or the Administrative Procedure Act by denying that Lombardo was affiliated with 
Respondent, and seeking further opportunity to respond, before the filing of a Complaint. 
Anyone responsibly connected with ABL was required to be sure that ABL did not violate the 
employment restrictions, if he wanted to avoid the consequences of a disciplinary order issued 
as to ABL. Even if Lombardo had not been involved improperly with ABL’s produce buying 
and selling, Lombardo’s trucking activities would have been an improper affiliation, under the 
circumstances here, which reveal that Lombardo’s trucking concern acted, in the main, as the 
trucking arm of Respondent. 


Ben E. Bruner & JoAnn Waterfield, for Complainant. 

Patricia J. Rynn & Lois Rubin, Newport Beach, CA, for Respondent. 
Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (PACA) (7 U.S.C. § 499a et seq.),” in 
which Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision 
and Order on January 29, 1993, suspending Respondent’s license for 30 days 
for permitting Anthony G. ("Gary") Lombardo, Sr., to continue his affiliation 
with it after being notified that Mr. Lombardo was ineligible to be employed by 
or affiliated with any PACA licensee for a 1-year period because of a 
disciplinary order issued against Mr. Lombardo’s company. 

On March 16, 1993, Complainant and Respondent appealed to the Judicial 
Officer, to whom final administrative authority to decide the Department’s cases 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).™ 
Complainant seeks a revocation order, and Respondent seeks no sanction, or a 
reduced sanction. The case was referred to the Judicial Officer for decision on 
April 12, 1993. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by Respondent, but is denied inasmuch as the issues 
are not complex, the case has been thoroughly briefed, and oral argument would 
seem to serve no useful purpose. 

Based upon a careful consideration of the record in this case, I agree with 
Complainant that Respondent’s license should be revoked. The Initial Decision 
is adopted as the final Decision, with changes or additions shown in brackets, 
deletions shown by dots, and a few trivial changes not specified. The reasons 
for revoking Respondent’s license are set forth in the additional conclusions by 
the Judicial Officer, which follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


The complaint instituting this proceeding, filed on January 8, 1992, alleges 
that respondent violated the Perishable Agricultural Commodities Act of 1930 
(7 U.S.C. § 499a et seq., referred to herein as the Act or as the PACA). 
Specifically, respondent, ABL Produce, Inc., a PACA licensee, is charged with 
violating section 8(b) of the Act by being affiliated with a person who was 
barred from employment with a PACA licensee. 

A hearing was held in St. Louis, Missouri, on September 21-23, 1992. 
Complainant was represented by Ben E. Bruner, Esq. Respondent was 
represented by Patricia J. Rynn, Esq. 

The PACA-barred person allegedly affiliated with respondent was Anthony 
G. ("Gary") Lombardo. Lombardo had been chairman and sole stockholder of 
Lombardo’s Fruit & Produce Company, which had been a PACA licensee. On 
March 13, 1991, Lombardo’s Fruit & Produce Company was found by the 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Secretary to have violated the PACA by failing to pay the agreed purchase price 
for produce it had bought. On May 8, 1991, the Secretary determined that Gary 
Lombardo was responsibly connected with Lombardo’s Fruit & Produce 
[Company] and that he was therefore barred by section 8(b) of the Act from 
being employed by or affiliated with another PACA licensee until May 6, 1992. 
(CX 2 and 3.) 

In 1989, two years prior to the Secretary’s determination, Lombardo’s Fruit 
& Produce [Company] had already filed for bankruptcy. After the demise of his 
business, Lombardo became a consultant to Lange Food Service. Lange, 
however, also went out of business in 1990 when it was bought out by another 
company. Lombardo, sometime in October or November 1990, then contacted 
Orville Middendorf about employment. Middendorf owned Middendorf Meat 
Company, Middendorf Quality Foods (a PACA licensee which sold frozen 
produce), and a fish company. 

Lombardo made a proposal to Middendorf that a fresh produce company 
would complement his line of food companies and that a truck leasing 
arrangement could be set up to consolidate the transportation of his merchandise 
to his customers. Lombardo showed how a truck leasing company would reduce 
Middendorf’s transportation labor costs. Instead of using his own trucks and 
drivers, as Middendorf was then doing, Lombardo said that by using leased 
trucks and drivers he could operate at less expense and that the leasing company 
could also haul for other companies. He said that he could set up and operate 
the produce and truck leasing operations for Middendorf. Lombardo also told 
Middendorf that he was going to be suspended by PACA for a year from 
working in the produce business, but that during his suspension he would have 
someone else handle the produce while he worked only with the proposed new 
truck leasing company. 

Middendorf, who witnesses said was a reputable businessman, was interested 
in the proposal as a means of becoming a "full service operation" in order to 
better compete against his larger competitors, such as Kraft Foods. He agreed 
to the proposal as outlined by Lombardo and gave Lombardo a line of credit to 
get the new enterprises started. The produce company was called ABL Produce, 
Inc. (the respondent herein), and received a PACA license in December 1990. 
The trucking company was called Acme Leasing Company. (Tr. 138-146, 249, 
264, 308, 350, 398-401.) 

Lombardo then hired his brother, Larry, his son, Gary Jr., and a friend, 
Gary Frick [, to work for ABL]. He also hired Susie Human [to work for 
ABL], who had worked as a sales representative for Lange Food Service. 
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Lombardo told her about his pending PACA suspension and that when the 
suspension began he would restrict his activities to Acme Leasing. (Tr. 355.) 

ABL and Acme were located in the same building where they had adjoining 
offices and until the summer of 1991 shared a bookkeeper and telephone line. 
[In the summer of 1991, Susie Human obtained a portable phone for Lombardo 
to use for his Acme business, but ABL’s calls could still be answered by the 
telephone in the Acme office.] Lombardo was actively involved in starting up 
both the produce and trucking operations and bought the produce for ABL. He 
said that, in the beginning, some people thought ABL and Acme were the same 
company. (Tr. 151.) [In the beginning, Lombardo was the manager of ABL 
and Acme. During his employment-restriction time, Lombardo remained the 
manager of Acme, but his son and brother were the managers of ABL. (Tr. 
454-55.)] 

In May 1991, Lombardo was notified by the PACA that [his firm was found 
to have failed to pay more than $1 million for produce, that the violations were 
repeated and flagrant, and] that he could “not be employed by or affiliated with 
another PACA licensee, in any capacity, until May 6, 1992." (CX-3.) 

On June 26, 1991, a letter was also sent by the PACA to Middendorf [, and 
received by Middendorf on July 1, 1991 (CX 4, p. 3),] stating that ["It is our 
understanding that you currently employ Mr. Lombardo," that "the terms 
‘employ’ and ‘employment’ are defined by the Act as any affiliation of any 
person with the business operations of a licensee, with or without compensation, 
including ownership or self-employment," that] 30 days after receipt of the letter 
["Mr. Anthony G. Lombardo cannot continue his affiliation with your firm," 
that] Lombardo could not be employed in any capacity by, or affiliated with, 
ABL and that ["to continue"] such affiliation would result in the suspension or 
revocation of respondent’s license. (CX-4.) 

Middendorf had a meeting with Lombardo about the matter. Lombardo told 
him that the letter meant that he “had a year to serve" during which he was "not 
allowed to earn a living out of the produce business." At this meeting, 
overheard by Susie Human, Middendorf told Lombardo that he was to limit his 
activities to Acme and to "stay out" of ABL because he did not want any 
problems with the government. Lombardo agreed that he would no longer be 
affiliated with ABL, that his brother and son would take over that operation, and 
that he, Lombardo, would run only Acme. He also said he would notify ABL’s 
suppliers about his suspension. Middendorf then told him to have a lawyer 
prepare a response to the PACA letter that Middendorf had received. (Tr. 316, 
361, 422-427.) Lombardo had his lawyer, Scott Greenburg, who had done 
PACA work for Lombardo in the past, draft a letter for Middendorf’s signature, 
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dated July 10, 1991, which stated that Lombardo was employed by Acme and 
was not employed by or affiliated with ABL in any capacity. (Tr. 314, 424- 
425; CX-5.) [The letter was also reviewed by Middendorf’s attorney. It was 
not mailed until sometime in September, and it was received by PACA on 
September 16, 1991 (CX 5, p. 1; Tr. 339-40, 537-41).] 

Middendorf said he believed that Lombardo would do as he was ordered and 
had no reason at the time to believe otherwise. He testified that he spent 
virtually all his time running his meat company and that he visited Acme and 
ABL, which are located six or seven miles from his office, once or twice a 
month. His business philosophy, he said, is to pay his bills and let his managers 
manage. When he would visit, according to Susie Human, Lombardo would 
always tell him how well Acme was doing. She testified that Middendorf had 
no reason to know whether Lombardo was contacting any of ABL’s customers, 
since he thought Lombardo was spending his time trying to build up Acme. She 
said that Lombardo’s son and brother had also taken over the day-to-day 
operation of ABL. (Tr. 234, 314, 360, 384, 393, 418, 425.) 

Lombardo, who was on Acme’s payroll, testified that, after his suspension 
and his meeting with Middendorf, he curtailed his ABL activities "dramatically," 
but admitted that he may have "slipped up once or twice" in buying produce and 
taking some phone orders for ABL after his suspension became effective. He 
said he continued to talk to brokers about produce prices because he had worked 
in produce all his life and wanted to "stay posted," and he also called for PACA 
inspections of some ABL produce, because, he said, he believed inspections 
were part of Acme’s delivery process. However, he testified that he did try to 
separate Acme’s activities from ABL’s by switching to a mobile phone for his 
work with Acme and hiring a person just to handle Acme’s paperwork. He said 
he did not want to cause any problems for Middendorf. (Tr. 121-126, 164- 
173,213.) 

Complainant presented other witnesses who testified that, although 
Lombardo’s ABL activities declined after his suspension, he continued to buy 
some produce for ABL until September 1991, took some orders from ABL’s 
customers until about October 1991, and maintained contact with suppliers of 
produce into 1992. (Tr. [90-103, 112,] 248, 252-255, 266, [291, 294,] 297, 
300-303.) 

Human, one of ABL’s sales representatives hired by Lombardo, caught 
Lombardo talking to her customers after his suspension. She confronted 
Lombardo sometime in October 1991 and accused him of encroaching on her 
territory. She did not tell Middendorf, however, because she said that 
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Lombardo indicated to her that he would retaliate against her after his 
suspension if she complained to Middendorf. (Tr. 363-364.) 

Also, in October, PACA representatives conducted an investigation of ABL. 
Middendorf was told by the investigators that they were checking complaints that 
Lombardo was continuing to work for ABL. Middendorf, who the investigators 
said cooperated with them, said that Lombardo worked for Acme and not ABL, 
but asked them to tell him if the results of the investigation revealed that he was 
not in “compliance” with the PACA. He testified that based on his experience 
with USDA investigations of his meat company, he thought he would be told if 
he was not in compliance with the law and that he would be told what he needed 
to do to come into compliance. (Tr. 74-75, 394-396, 428-433.) 

Middendorf did not receive a compliance report. Instead, he received the 
instant complaint in January 1992, charging ABL with employing Lombardo in 
violation of the PACA. When he received the complaint, Middendorf referred 
it to his attorney, Robert Guest, and then met with Lombardo. Lombardo 
denied that he was doing any work for ABL. Lombardo also told Guest that he 
was working exclusively for Acme and that the complaint had him confused with 
his son, Gary, Jr., who was working for ABL. Guest testified that because 
Lombardo had so much to lose by not complying with the rules of his 
suspension he believed what Lombardo told him.' (Tr. 434-435, 541.) 

Then, Human, unaware of the complaint, told Middendorf that Lombardo 
was seeing her customers and threatened to resign. Middendorf, who Human 
said was “surprised” and “upset” at this information, asked her not to resign 
until he got to the "bottom" of the matter. Middendorf had Guest check out 
what Human had told him. When Guest’s investigation confirmed Human’s 
claim, Middendorf decided to terminate not only Lombardo, but also 
Lombardo’s son and brother, and to bring in a new management team for ABL. 
Middendorf then met with Human who agreed [to] stay on as a sales 
representative for ABL. (Tr. 364-365, 436, 439-441.) 

At the time of the hearing, ABL employed about 10 persons. Middendorf 
testified that, although neither ABL nor Acme has made a profit, he expected 
them eventually to become profitable by merging all his operations. However, 
if ABL’s PACA license were terminated, he said ABL would lose its customer 
base and would have to cease as a business. (Tr. 444-458.) 





‘A suspension is not automatically lifted after twelve months. It is within the Secretary’s 
discretion under section 8(6) whether to permit a suspended person to be employed by a PACA 
licensee after twelve months. 
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The Law 


Section 8(b) of the Act (7 U.S.C. § 499h(b)) provides that: "Except with 
the approval of the Secretary, no licensee shall employ any person, or any 
person who is or has been responsibly connected with any person— (1) whose 
license has been revoked or is currently suspended by order of the Secretary." 
Section 8(b) further provides that "The Secretary may, after thirty days notice 
and an opportunity for a hearing, suspend or revoke the license of any licensee 
who, after the date given in such notice, continues to employ any person in 
violation of this section." Section 1(10) [(7 U.S.C. § 499a(10))] states that 
“‘employ’ and ‘employment’ mean any affiliation of any person [with the 
business operations of a licensee], with or without compensation, including 
ownership or self-employment." 


Discussion 


The record shows, and, indeed, no one disputes, that Lombardo had been 
found by the Secretary to have been responsibly connected with Lombardo’s 
Fruit & [Produce Company], a PACA licensee which was found to have violated 
the PACA, that on May 8, 1991, Lombardo was barred by the Secretary until 
May 6, 1992, from being employed by or affiliated with another PACA 
licensee, that on June 26, 1991, respondent, ABL Produce, a PACA licensee, 
was given thirty days’ notice that [it was PACA’s “understanding that you 
currently employ Mr. Lombardo," that “Lombardo cannot continue his 
affiliation with your firm," that "[t]o continue such affiliation after that date will 
result in the suspension or revocation of your license," that] Lombardo could not 
be employed by or affiliated with ABL during the term of his suspension, and 
that at least until October 1991 Lombardo continued to do business with ABL’s 
suppliers and customers. 

Complainant contends that Lombardo was affiliated with ABL during his 
suspension, and that ABL therefore violated section 8(b) of the Act because of 
this affiliation. It contends that as a penalty for this violation ABL’s license 
should be revoked. 

Respondent contends that Lombardo was not employed by or affiliated with 
respondent during his suspension, that respondent was not given adequate notice 
prior to revocation of its license, and that, if respondent had violated the Act, 
its license should not be suspended for more than a few days. 

Although technically not on respondent’s payroll, Lombardo was affiliated 
with respondent from the outset. He started the business and bought produce 
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for it. Then, when he was suspended, his ABL-related activities did not cease, 
contrary to Middendorf’s express orders. As the record shows, and as no one 
denies, he continued to do business with respondent’s produce suppliers and 
customers after both he and respondent received notice of his suspension. 
Lombardo therefore continued to be affiliated with respondent while he was 
suspended and barred from being affiliated with a PACA licensee. He was, 
accordingly, “employed" by ABL within the meaning of the Act. 

The Administrative Procedure Act (5 U.S.C. § 5[5]8(c)) provides that a 
license may be [suspended or] revoked only after a licensee has been given 
notice “of the facts or conduct" which warrant license revocation and then given 
an opportunity to comply with the law. Respondent contends that it was never 
given such notice before this action was brought. It argues that respondent, 
through Middendorf, was unaware that Lombardo was violating the rules of his 
suspension, that Middendorf asked for guidance from PACA officials, and that, 
before instituting this license-revocation proceeding, PACA should have notified 
him that Lombardo was violating his suspension and given an opportunity to 
comply with the law. Respondent points out that when Middendorf did become 
aware of Lombardo’s activities, he promptly terminated him. 

Respondent, however, had been given adequate notice as required by the 
Administrative Procedure Act. On June 26, 1991, PACA gave written notice 
to respondent that [“It is our understanding that you currently employ 
Mr. Lombardo," that "Lombardo cannot continue his affiliation with your firm," 
that "[t]o continue such affiliation after that date will result in the suspension or 
revocation of your license," and that] it could not employ or be affiliated with 
Lombardo. This was notice to respondent of the "facts or conduct", i.e., 
continued affiliation with Lombardo, which would lead to action to suspend or 
revoke respondent’s license. This was a fair warning. Respondent, after 
receiving this notice, acted at its own peril when Lombardo, a person openly 
associated with it, continued his affiliation, whether known to respondent or not. 
Complainant had no legal duty to give respondent a second notice when it 
discovered that Lombardo was violating his suspension, particularly when the 
information obtained by complainant was as readily available to respondent. 

Respondent offered testimony to the effect that under prior PACA 
administrations complainant had a policy of giving a party additional notice 
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before taking action to revoke its license. Complainant, however, is not 
required to adhere to a prior policy if its current policy is legally permissible, 
as it is here. It is also irrelevant that the Secretary under its meat inspection 
program allows a person to correct deficiencies after they are discovered. It is 
presumed, in the absence of any evidence to the contrary, that the Secretary has 
legitimate reasons for following different enforcement procedures under different 
laws. 

It is therefore found that respondent violated section 8(b) of the Act by being 
affiliated with Lombardo after his suspension began and after being given notice 
of Lombardo’s suspension. 

With respect to the penalty for this violation, complainant, as noted, wants 
respondent’s license revoked. The Act, however, provides that a license may 
be suspended or revoked. Although it does not set forth the criteria to use to 
determine whether to suspend or revoke a license, it is implicit in the Act in 
providing for an alternative that the circumstances are to be considered in 
deciding on the penalty. It is also the Secretary’s policy that "the sanction in 
each case will be determined by examining the nature of the violations in 
relation to the remedial purposes of the regulatory statute involved, along with 
all relevant circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the responsibility 
for achieving the congressional purpose." S.S. Farms Linn County, Inc., 50 
Agric. Dec. 476, 497 (1991), [aff’d, 991 F.2d 803 (9th Cir. 1993) (Table) (text 
in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3)]. 

The "primary purpose” of the PACA, the Secretary has stated, "is to provide 
a practical remedy to small farmers and growers who are vulnerable to sharp 
practices of financially irresponsible and unscrupulous brokers in perishable 
agricultural commodities." Tony Kastner and Sons Produce Co., 51 Agric. 
Dec. 741, 745 (1992). 

Viewing the violation in this case in the light of achieving this congressional 
purpose, it is evident that respondent, and Middendorf, are neither financially 
irresponsible nor unscrupulous. On the contrary, the record shows that 
Middendorf has a reputation as a reputable businessman who pays his bills. 
There is, moreover, no showing that respondent engages in any “sharp 


2In S.E.L. International Corporation, 51 Agric. Dec. [1407 (1992)], a case cited by complainant, 
the respondent in that case was apparently given four written notices that it was barred from 
employing a PACA-barred individual before disciplinary action was instituted. [51 Agric. Dec. at 
1416.] 
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practices," and no showing that Middendorf’s initial arrangement with 
Lombardo, entered into when Lombardo was not under any order of suspension, 
was not legitimate. Lombardo offered his expertise to Middendorf, while 
Middendorf saw the arrangement as a means of improving his competitive 
market position vis-a-vis his larger competitors. There is no showing that the 
practice was intended to, or did, operate to the detriment of any grower or 
producer. 

Still, Middendorf should have been more careful in his dealings with a 
person whom he knew was subject to suspension. Middendorf knew that when 
Lombardo’s suspension took effect he could not be involved with ABL. If he 
had monitored Lombardo’s activities more closely, he might have prevented the 
problems that led to this proceeding. 


Findings of Fact 


1. Respondent, ABL Produce, Inc., is owned by Orville Middendorf. Its 
mailing address is 715 Hanley Industrial Court, Brentwood, Missouri 63144. 
(Ans. p. 1.) 

2. Pursuant to the licensing provisions of the PACA, license number 910307 
was issued to respondent on December 4, 1990, and remains in effect. (Ans. 
pith.) 

3. On March 13, 1991, an administrative law judge for the U.S. Department 
of Agriculture, acting as and for the Secretary of Agriculture, issued an order 
finding in pertinent part that Lombardo’s Fruit & Produce [Company] had failed 
to make full payment promptly of the agreed purchase price of 402 lots of 
perishable agricultural commodities in the total amount of $1,090,010.59. The 
judge concluded that such failure to pay promptly constituted repeated and 
flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), and issued an 
order publishing the facts and circumstances of such violations. That order 
became effective as the Secretary’s final order on May 6, 1991. (CX 2.) 

4. In a letter from J.D. Flanagan dated May 8, 1991, to Anthony G. 
Lombardo, Mr. Lombardo was informed that as a result of the order issued on 
March 13, 1991, he was “ineligible to be licensed under the PACA until May 
6, 1993," and could not be “employed by or affiliated with another PACA 
licensee, in any capacity, until May 6, 1992." This was due to Lombardo’s 
position as Secretary, Treasurer, Chairman of the Board and sole shareholder 
in Lombardo Fruit & Produce [Company]. (CX 3.) 
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5. ABL Produce, Inc., began operating as a produce company in November 
of 1990 and obtained a PACA license on December 4, 1990. Anthony G. 
Lombardo helped start ABL Produce and was affiliated with it. 

6. Acme Leasing Co., a truck leasing company owned by Orville 
Middendorf, was formed about the same time as ABL. 

7. On June 26, 1991, a letter from M.A. Clancy, Head, License and 
Program Review, PACA Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, USDA, was sent to ABL Produce, Inc., to the attention of 
Orville J. Middendorf. This letter stated that ["It is our understanding that you 
currently employ Mr. Lombardo," that “Lombardo cannot continue his 
affiliation with your firm," that "[t]o continue such affiliation after that date will 
result in the suspension or revocation of your license," and that] 30 days after 
receipt of that letter, ABL’s license would be suspended or revoked if Lombardo 
were affiliated with or employed by ABL. [The letter stated: "Please note the 
terms ‘employ’ and ‘employment’ are defined by the Act as any affiliation of 
any person with the business operations of a licensee, with or without 
compensation, including ownership or self-employment."] That letter was 
received on July 1, 1991. (CX 4.) 

8. Until at least October 1991, Lombardo continued business contacts with 
ABL’s produce suppliers and customers. He was affiliated with ABL until at 
least October 1991. 


Conclusions of Law 


By being affiliated with Anthony G. Lombardo while he was suspended from 
employment with a PACA licensee, respondent, ABL Produce, Inc., violated 
section 8(b) of the PACA (7 U.S.C. § 499h(b)). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the notice given to Respondent by Complainant as 
to Lombardo’s employment restriction was inadequate, but I agree with the ALJ 
that Complainant’s letter dated June 26, 1991, met the statutory requirement of 
section 8(b) of the Act (7 U.S.C. § 499h(b)), and, also, the requirement of the 
Administrative Procedure Act (5 U.S.C. § 558(c)). Complainant’s letter of 
June 26, 1991, states, in its entirety (CX 4): 
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On May 6, 1991, a Decision and Order became effective as a result of 
a disciplinary proceeding under the Perishable Agricultural Commodities 
Act (PACA), against Lombardo’s Fruit & Produce Co., St. Louis, 
Missouri, finding that the firm committed repeated and flagrant violations 
of the Act. Mr. Anthony G. Lombardo was the secretary, treasurer, 
chairman of the board, and sole-stockholder of this company. 


It is our understanding that you currently employ Mr. Lombardo. Due 
to the decision and order, Mr. Anthony G. Lombardo is ineligible to be 
employed by or affiliated in any capacity with any licensee for one year, 
or until May 6, 1992. Employment or affiliation with a licensee after 
that date will depend on the approval of the Secretary of Agriculture and 
the posting of a satisfactory bond. 


Please note the terms "employ" and "employment" are defined by the Act 
as any affiliation of any person with the business operations of a licensee, 
with or without compensation, inciuding ownership or self-employment. 


Pursuant to Section 8(b) of the Act, a copy of which is enclosed for your 
reference, notice i[s] hereby given that after 30 days from the receipt of 
this letter, Mr. Anthony G. Lombardo cannot continue his affiliation with 
your firm. To continue such affiliation after that date will result in the 
suspension or revocation of your license. 


Your prompt attention to this matter is requested. 


Respondent relies on Middendorf’s letter to PACA dated July 10, 1991 


(received by PACA on September 16, 1991), in which Middendorf stated 
categorically that Lombardo "is not ‘employed’ by ABL nor is he ‘affiliated with 
the business operations’ of ABL in any way" (CX 5, p. 1). 
conciuded in his letter: "I trust that no adverse action will be taken against ABL 
without the undersigned being notified in advance and given an opportunity to 
If my understanding is incorrect, please notify me in writing 


immediately" (CX 5, p. 2). Middendorf’s letter states, in its entirety (CX 5): 





I am in receipt of your letter of June 26, 1991 concerning the above 
matter. The undersigned is the President and 100% shareholder of ABL 
Produce, Inc. ("ABL"). I am fully aware of the May 6, 1991 Decision 
and Order which resulted out of the disciplinary proceeding against 


Middendorf 
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Lombardo Fruit & Produce Co. and the fact the Mr. Anthony G. 
Lombardo is ineligible to be employed by or affiliated with a licensee for 
one year or until May 6, 1992. Please be advised that Mr. Anthony G. 
Lombardo is not employed by ABL nor affiliated with ABL in any way. 
When ABL was originally set up, and prior to Mr. Lombardo being 
suspended, he did assist in the "set up" of the business; however, he is 
not and has not been involved in any way with the business of ABL since 
prior to the date of his suspension. 


Mr. Lombardo is employed by a company of which I am also the 
100% shareholder known as ACME Leasing, Inc. ("ACME"). ACME 
is a trucking firm which delivers goods for several of the companies 
which I own including Middendorf Meat Company, Quality Foods, and 
ABL. Nevertheless, Mr. Lombardo clearly is not "employed" by ABL 
nor is he “affiliated with the business operations" of ABL in any way. 


You may or may not be aware that a representative of the Department 
of Agriculture has already been to St. Louis and investigated this matter. 
At that time, we attempted to cooperate fully with the individual and we 
were hopeful that there would be no further problems in this regard. At 
that time, we indicated to the individual that although Mr. Lombardo’s 
son, Anthony G. Lombardo, Jr. and Mr. Lombardo’s brother, Larry 
Lombardo, both work for ABL, Anthony G. Lombardo is not employed 
in any way by ABL and does not place or take any orders of produce for 
ABL. Further, Mr. Lombardo has never been on the payroll of ABL 
and we would be happy to deliver payroll records to you to verify this 
fact. 


It is our current belief that several of our competitors, two of which 
are currently in litigation with Mr. Lombardo, have a vindictive vendetta 
against Mr. Lombardo and may possibly be giving you inaccurate 
information with respect to Mr. Lombardo’s "employment." We would 
be happy to meet again with you and provide you with any 
documentation which is reasonable and necessary to evidence to you that 
Mr. Lombardo is not employed by ABL and is in full compliance with 
the Perishable Agricultural Commodities Act. 


If you wish to discuss this miatter further you may contact me at your 
convenience. Having responded within the thirty day period set forth in 
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your letter of June 26, 1991, I trust that no adverse action will be taken 
against ABL without the undersigned being notified in advance and given 
an opportunity to respond. If my understanding is incorrect, please 
notify me in writing immediately. 


Respondent cannot enlarge the notice requirements of the PACA (7 U.S.C. 
§ 499h(b)) and the Administrative Procedure Act (5 U.S.C. § 558(c)) merely by 
denying (erroneously) that Lombardo was employed by or affiliated with 
Respondent, and seeking further opportunity to respond, before the filing of a 
Complaint. The June 26, 1991, notice advised Respondent of the exact conduct 
alleged in the present case, and afforded Respondent an opportunity to correct 
the conduct. That notice was not rendered sterile by Middendorf’s erroneous 
denial as to Lombardo’s affiliation with ABL, and Middendorf’s request to be 
notified immediately if he would not be given further notice and a further 
opportunity to respond before any adverse action is brought. 

Respondent further contends that the reply by PACA to Middendorf’s letter 
dated July 10, 1991 (received September 16, 1991), was misleading, but I find 
nothing misleading in the Department’s reply. The letter by PACA dated 
October 8, 1991, in its entirety, is as follows (RX 5): 


This will acknowledge that the Department received your correspondence 
dated July 10, 1991 on September 16, 1991, concerning the employment 
sanctions against Mr. Anthony G. Lombardo for his affiliation with 
Lombardo’s Fruit and Produce Co., St. Louis, Missouri which was found 
to have committed repeated and flagrant violations of the Perishable 
Agricultural Commodities Act (PACA). 


We have noted our file to reflect your statement that Mr. Lombardo is 
not affiliated with your firm. You are reminded that, in the future, if 
Anthony G. Lombardo is found to be affiliated with or employed by your 
firm, with or without compensation, an administrative action may be 
taken to suspend or revoke your firm’s license. 


Your cooperation has been appreciated. 


This letter does not indicate in any way that PACA had determined that 
Lombardo was not then employed by or affiliated with Respondent. Rather, it 
merely notes “your statement that Mr. Lombardo is not affiliated with your 
firm" (emphasis added). 
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The fact that PACA did not accept at face value Middendorf’s statement as 
to Lombardo’s employment status with ABL was demonstrated within a few 
days after Respondent received PACA’s letter dated October 8, 1991 (quoted 
above), when two investigators for PACA met with Middendorf and advised him 
they were investigating Lombardo’s relationship with Respondent (Tr. 16, 57, 
73-77, 395-97, 429-33). The investigators gave Middendorf no opinion as to 
whether or not they thought Respondent was in violation of the Act. 
Middendorf testified that one of the investigators told him, “I got to take my 
findings back to Washington. . . . You will be notified" (Tr. 432). Middendorf 
"took that to mean I would be getting a report same as I do in the meat 
industry" (Tr. 432), and he thought that he would be told if the investigation 
showed that he was not in compliance with the law. However, neither the 
investigators nor the PACA Branch were required to share investigative results 
with Respondent. After having received Complainant’s notice dated June 26, 
1991, it was Respondent’s responsibility to take all steps required to be sure that 
Lombardo was not employed by or affiliated with Respondent during the period 
of Lombardo’s restriction. (I note, also, that even though the Complaint in this 
proceeding was received by Respondent on January 15, 1992, Middendorf did 
not terminate Lombardo until March 30 or 31, 1992 (Tr. 114, 367, 439-42, 
562-63; RX 11)). 

In any event, any corrective action by Middendorf after October of 1991 
would have been too late. The Complaint in this case is based on the October 
1991 investigation, and Complainant determined as a result of the October 1991 
investigation to file a formal Complaint and to recommend revocation of 
Respondent’s license for the employment of Lombardo for the months through 
October 1991 (Tr. 616). I concur in Complainant’s recommendation. 

Respondent does not challenge on appeal the ALJ’s findings as to 
Lombardo’s conduct in violation of the employment restrictions. In fact, 
Lombardo admitted his daily contact with ABL’s suppliers and customers, and 
his contacts with the inspection service relating to ABL’s produce. He admitted 
that some of his conduct was in violation of his employment restrictions. 
Lombardo further admitted that, on a daily basis, he called suppliers of produce, 
shippers, growers, and brokers, and asked for price quotes, and he admitted that 
he regularly discussed such prices with his son and his brother, who were the 
produce buyers for ABL (Tr. 123-26). 

Lombardo also admitted that he answered ABL’s phone, on occasion, and 
took produce orders for ABL from ABL’s customers, and passed them on to 
ABL’s personnel (Tr. 126). Lombardo admitted that he went to many of ABL’s 
customers on a daily basis to discuss their produce needs (Tr. 130-31), and that 
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such customers discussed quality problems with him “[aJll the time" (Tr. 131). 
Lombardo testified that by satisfying customers as to the product, "[t]hat’s how 
they [ABL] were going to keep their customers, basically" (Tr. 132). 

Produce prices and quality are the heart of the produce business. A 
restricted person who regularly discusses produce prices with the buyers for a 
PACA licensee, and regularly discusses quality problems with the licensee’s 
customers, with or without compensation, is affiliated with the licensee, contrary 
to the Act. 

Respondent contends that Lombardo’s actions were taken contrary to 
Middendorf’s instructions, and did not actually benefit Respondent because 
"ABL lost nearly $150,000 during the relevant time period" (Respondent’s 
Appeal at 17). However, Middendorf testified that he expected ABL and Acme 
to lose money initially until their volume built up, and that he was willing to risk 
$150,000 to see if the new ventures could turn a profit (Tr. 401, 403-04, 445). 
There is no showing that the initial losses were any more than normal during the 
start-up phase of ABL and Acme. Furthermore, Lombardo’s testimony shows 
conclusively that he was trying to advance the business interests of ABL. 
Lombardo started ABL and staffed it with his son, his brother, and a few other 
persons of his choice. He planned to return to ABL after his employment 
restrictions ended. The inference is inescapable that Lombardo’s employment- 
restriction violations occurred because of his deep interest in the success of 
ABL. 

Respondent was under a statutory obligation during the employment- 
restriction period not to employ Lombardo, i.e., not to have any affiliation with 
Lombardo as to the business operations of ABL, with or without compensation. 
Respondent does not fulfill that responsibility merely by having Middendorf, 
ABL’s owner, president, and only director, tell Lombardo not to be involved 
with ABL, while exercising no supervision over the business for a period of 
months, during which it would have been quite easy to determine that Lombardo 
was actively involved in the produce operations of ABL. 

Middendorf testified that his management style as to all of his ventures is to 
“have a manager and they run it.... I pay no attention to it" (Tr. 398). 
However, ABL had two managers during Lombardo’s employment restriction, 
Lombardo’s son and his brother (Tr. 454-55). Their family relationship made 
it difficult for them to police the activities of Lombardo and report his 
transgressions to Middendorf. 

Furthermore, the Act places the duty of adhering to the statutory restrictions 
on the employing firm (7 U.S.C. § 499h(b)), ABL in this case. The Act further 
provides for suspending or revoking the license of an employing firm that 
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violates the employment restrictions, after notice (ibid.). Accordingly, anyone 
responsibly connected with ABL was required to be sure that ABL did not 
violate the employment restrictions, if he wanted to avoid the consequences of 
a disciplinary order issued as to ABL. Anyone who delegates his responsibility 
for ensuring compliance with the Act to his managers does so at his peril. 
Although we do not need to reach the issue here, even if Lombardo had not 
improperly contacted ABL’s customers and suppliers and inspectors, I would 
regard Lombardo’s trucking activities for Acme as violating the employment 
restrictions, under the circumstances of this case. Acme did not function as an 
independent trucking company but, rather, in the main, Acme was merely the 
trucking arm of ABL. Acme performed hauling services mostly for ABL, 
except for a small amount of hauling for other Middendorf companies, and 
perhaps rare hauling services for someone else. (Tr. 120, 137, 143-44.) ABL 
and Acme were both owned entirely by Middendorf (CX 5). Middendorf 
provided a $150,000 line of credit for ABL. He testified that he did not provide 
any additional capital for Acme, since Acme merely charged its costs to ABL 
or Middendorf Meat Company. (Tr. 402-04, 449-51.) All of the trucks used 
by Acme were leased from Hogan Motor Leasing, Inc., to Middendorf Meat 
Company. (Acme owned only a van and an "old juice machine" (Tr. 318)). 
Middendorf testified that Middendorf Meat Company leased the trucks supplied 
by Hogan Motor Leasing, Inc., for Acme’s use and obtained the Blue Cross and 
Blue Shield Insurance for Acme and ABL because Middendorf gets a better rate 
(Tr. 418-19). Acme’s office was adjacent to ABL’s office space (Tr. 49-50, 
329, 411-12; RX 14), and even after Lombardo got a portable telephone, he still 
had a telephone in his office with ABL’s buttons on it (Tr. 127). Carolyn 
Mowry, who was ABL’s bookkeeper, worked 1 day a week for Acme (Tr. 
453-54). "[E]verybody called ABL to find out where the [Acme] drivers were 
going to be" (Tr. 196). Lombardo testified that although they planned in the 
future to have a formula for Acme to charge drayage for trucking services to 
ABL, Middendorf, or anyone else, they never got around to it, and only charged 
their expenses to ABL. The money would come from ABL to pay for the trucks 
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leased from Hogan Motor Leasing, Inc.,> Acme’s phone, payroll, health 
benefits, etc. (Tr. 134, 188-92). 

In short, Acme was the trucking arm of ABL, with a few additional trucking 
activities for other Middendorf companies. In view of the close intertwining 
relationship between ABL and Acme, with Acme not having discrete 
transportation charges, but merely charging its expenses to ABL (or perhaps in 
part to Middendorf Meat Company), Lombardo’s trucking activities constituted 
an impermissible affiliation with ABL.‘ 

As to the sanction, Bruce Summers, Senior Marketing Specialist, PACA, 
testified that violations involving employment of restricted individuals are 
extremely serious because such violations undermine the congressional intent to 
protect the industry from individuals who were responsibly connected with firms 
that violated the Act. Furthermore, it undermines the deterrent value of the 
Secretary’s disciplinary order which gave rise to the employment restrictions. 
(Tr. 584-85.) 

Mr. Summers testified that Complainant recommends revocation of 
Respondent’s license, taking into consideration several factors (Tr. 585). First, 
Lombardo was a responsibly connected individual with Lombardo Fruit & 
Produce Company, “which was found to have failed to pay over a million 
dollars to more than 40 produce suppliers around the country, over $700,000 to 
produce suppliers in the St. Louis, Missouri area" (Tr. 586). In addition, 
Complainant considered the notice letter sent to Respondent on June 26, 1991, 
after an earlier investigation conducted by PACA revealed that Lombardo was 
affiliated with ABL (Tr. 586). Further, Complainant considered the length of 
time that the employment restrictions were violated after the 30-day notice 
period ended. Specifically, after the 30-day notice period ended, Respondent 
had violated the employment restrictions for 3 months by the time the 
investigation was concluded in October, and Respondent then violated the 


3Lombardo testified that the money to pay for the trucks leased from Hogan Motor Leasing, 
Inc., came from ABL (Tr. 189; and see Tr. 134, 188-92), while Middendorf testified that it came 
from Middendorf Meat Company (Tr. 450). Elsewhere, Middendorf testified that “[w]hatever their 
[Acme’s] costs were that’s what they would bill ABL or Middendorf or whoever" (Tr. 403). In any 
event, it is uncontroverted that Acme was not charging a drayage fee, but was merely being 
reimbursed for its costs by a Middendorf company. 


‘This was not apparent from the face of Middendorf’s July 10, 1991, letter to PACA (CX 5), 
which merely stated that Middendorf was 100 percent shareholder of Acme and ABL, and that 
"ACME is a trucking firm which delivers goods for several of the companies which I own including 
Middendorf Meat Company, Quality Foods, and ABL” (CX 5, p. 1). 
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employment restrictions for an additional 5 months before Lombardo was 
discharged at the end of March 1992 (Tr. 586). 

Mr. Summers testified that he did not regard Middendorf as having been 
victimized by Lombardo (Tr. 595). Although Lombardo may have misled 
Middendorf, “it didn’t take much looking into it to find out what the real 
situation was" (Tr. 596; see also Tr. 599-600). Middendorf’s attorney found 
a “smoking gun" showing that Lombardo was improperly acting for ABL after 
only a 2-hour perusal of ABL’s records. He found documentation on a bill 
owed by a customer of ABL that Lombardo had approved a credit against the 
bill, reducing the customer’s charge. (Tr. 559-60, 569-71.) The reduction on 
the invoice showed the amount of dollars and cents to be subtracted from the 
bill, and stated "Per G. Lombardo, Sr., ABL" (Tr. 569). Only slight effort 
would have been required to ascertain that Lombardo and ABL were not 
complying with the employment restrictions in numerous respects. In short, 
Mr. Summers testified that Respondent’s violations were repeated and flagrant, 
and that Respondent’s license should be revoked considering only the violations 
through October 1991 (Tr. 606). 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
(text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3)), 
as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


I concur in Complainant’s recommendation that Respondent’s license should 
be revoked, for the reasons set forth above. This case is similar in key respects 
to In re Tri-County Wholesale Produce Co., 45 Agric. Dec. 286 (1986), aff'd 
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per curiam, 822 F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric. Dec. 1105 
(1987), a copy of which is attached as an Appendix. 
For the foregoing reasons, the following Order should be issued. 


Order 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be published. 

This Order shall take effect on the 30th day after service thereof on 
Respondent. 


Appendix 


In re Tri-County Wholesale Produce Co., 45 Agric. Dec. 286 (1986), aff'd per 
curiam, 822 F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric. Dec. 1105 
(1987). 

{Not published herein.-Editor. ] 


In re: SKYLINE FOODS, INC. 
PACA Docket No. D-93-543. 
Decision and Order filed September 3, 1993. 


Show cause proceeding respecting denial of PACA license - Alleged continuation of business 
which is subject of disciplinary complaint -Jn re Mates distinguished. 


Chief Judge Palmer found no basis to deny Respondent’s application for a PACA license. 
Respondent had recently entered the produce business with assistance from members of his 
wife’s family who controlled a nearly defunct produce company, which was the subject of a 
pending disciplinary complaint. Although Respondent’s new business utilized the offices and 
telephone lines previously used by the defunct company, served some of the same customers, and 
employed some of the defunct company’s workers, Judge Palmer ruled that a PACA license 
cannot for those reasons be denied to an otherwise qualified applicant, inasmuch as complaint 
counsel failed to prove the allegation that Respondent’s company was a continuation of his in- 
laws’ company, or a vehicle to circumvent sanctions impending against that business. /n re Mattes 
Livestock distinguished. 


Andrew Y. Stanton, for Complainant. 
Stephen McCarron, Washington, D.C., for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Preliminary Statement 


This is a proceeding to deny Skyline Foods, Inc., a wholesale produce 
dealer’s license under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. § 499a et seq.; "PACA"). This proceeding was instituted 
by a Notice to Show Cause filed on July 22, 1993, by the Acting Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture ("USDA"). The Notice to Show 
Cause alleges that Skyline and Edward McCarthy, president of Skyline and 
100 percent stockholder, have engaged in practices of a character prohibited 
by the PACA, for which Skyline’s license application should be denied 
pursuant to section 4(d) of the PACA, (7 U.S.C. § 499d(d)). Specifically, 
Skyline and McCarthy are alleged to have continued the business operations 
of Amigo Foods Corporation on behalf of and at the same location as Amigo, 
a PACA licensee which had its license suspended on July 13, 1993, for failure 
to pay a reparation order, and is the subject of a pending disciplinary 
proceeding for willful, flagrant and repeated violations of the PACA in failing 
to make full payment promptly for nearly one million dollars of produce it 
purchased during August 1992 through January 1993. Amigo is a family 
operated company headed by Mr. McCarthy’s father-in-law and Skyline’s 
initial financing included $50,000 provided by Mr. McCarthy’s mother-in-law. 
Skyline’s Answer filed on July 26, 1993, denies violating the PACA and asserts 
that this proceeding is barred because the notice to show cause was not timely 
filed. 

On August 24, 1993, an oral hearing was conducted in Washington, D.C. 
The Complainant was represented by Andrew Y. Stanton, Esq., Office of the 
General Counsel, USDA, Washington, D.C. Stephen P. McCarron, Esgq., 
Washington, D.C., represented Respondent. At the hearing counsel submitted 
proposed findings of fact, conclusions of law, and memoranda in discussion of 
the evidence and applicable law. Subsequently, reply briefs were filed on 
behalf of the Complainant and Respondent, on August 27 and August 31, 
1993, respectively.’ 


* On September 1, 1993, Complainant filed an Objection to and Motion to Strike 
Respondent’s Reply Brief, on the bases that Respondent’s reply brief was not timely filed and 
that Complainant is prejudiced because it has no‘opportunity to respond to Respondent’s brief. 
Inasmuch as both sides have completely explained their positions, no prejudice is found. 
Accordingly, the Motion to Strike is denied. 
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After careful consideration of the evidence and applicable law, it is 
determined that this proceeding is not time barred, but that there is no basis 
to conclude that Respondent Skyline Foods, Inc., has engaged in practices 
prohibited by the PACA or to deny Respondent’s application for a PACA 
license. To the extent indicated counsels’ proposed findings and conclusions 
are adopted. Any proposed finding, conclusion or argument which is not 
included as part of this decision is rejected as irrelevant or not supported by 
the evidence. References to Complainant’s exhibits are designated "CX"; 
references to Respondents’ exhibits are designated "RX"; references to the 
transcript of the oral hearing are designated "Tr." 


Pertinent Statutory Provisions 
7 US.C. § 499d 


(d) The Secretary may withhold the issuance of a license to an 
applicant, for a period not to exceed thirty days pending an 
investigation, for the purpose of determining (a) whether the applicant 
is unfit to engage in the business of a commission merchant, dealer, or 
broker because the applicant, . . . . or in case the applicant is a 
corporation, any officer or holder of more than 10 per centum of the 
stock, prior to the date of the filing of the application engaged in any 
practice of the character prohibited by this chapter... . If after 
investigation the Secretary believes that the applicant should be refused 
a license, the applicant shall be given an opportunity for hearing within 
sixty days from the date of the application to show cause why the 
license should not be refused. If after the hearing the Secretary finds 
that the applicant is unfit to engage in the business of a commission 
merchant, dealer, or broker because the applicant, .. . or in case the 
applicant is a corporation, any officer or holder of more than 10 per 
centum of the stock, prior to the date of the filing of the application 
engaged in any practice of the character prohibited by this chapter . . 
. the Secretary may refuse to issue a license to the applicant. 


7 US.C. § 499h 
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(b) Except with the approval of the Secretary, no licensee shall 
employ any person, or any person who is or has been responsibly 
connected with any person -- 


(1) whose license has been revoked or is currently suspended by 
order of the Secretary; 


(2) who has been found after notice and opportunity for a 
hearing to have committed any flagrant or repeated violation of 
section 499b of this title, ... 


The Secretary may approve such employment at any time . . . after one 
year following the revocation or finding of flagrant or repeated 
violation of section 499b of this title, if the licensee furnishes and 
maintains a surety bond in the form and amount satisfactory to the 
Secretary .. . . The Secretary may approve employment without a 
surety bond after the expiration of two years from the effective date of 
the applicable disciplinary order. 


7 US.C. § 499a(b)(9) 


The term "responsibly connected" means affiliated or connected with 
a commission merchant, dealer, or broker as . . . officer, director, or 
holder of more than 10 per centum of the outstanding stock of a 
corporation or association. 


Findings of Fact 


1. Respondent, Skyline Foods, Inc., is a corporation organized and existing 
under the laws of the State of New York, whose business address is c/o Point 
Produce, 434D New York City Terminal Market, Bronx, New York 10474. 
(CX 1) 

2. Amigo Foods Corporation is a corporation organized and existing 
under the laws of the State of New York, whose business address is 434 Row 
D, New York City Terminal Market, Bronx, New York 10474. License 
number 750709 was issued to Amigo on November 15, 1974 and has been 
renewed annually. However, Amigo’s license was suspended on July 13, 1993, 
for failure to pay a reparation order. ‘Harlee-Gargiulo Inc. v. Amigo Foods 
Corp., PACA Docket No. R-93-374. (CX 9) 
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3. On April 23, 1993, Complainant filed a disciplinary complaint against 
Amigo (PACA Docket D-93-530), alleging that it had committed willful, 
flagrant and repeated violations of section 2(4) of a the PACA, 7 U.S.C. § 
499b(4), by failing to make full payment promptly to 38 sellers of the agreed 
purchase prices in the total amount of $986,144.92 for 181 lots of perishable 
agricultural commodities which it purchased, received and accepted in 
interstate and foreign commerce during the period August 1992 through 
January 1993. An oral hearing in that disciplinary proceeding is currently 
scheduled for September 23, 1993. 

4. During the period in which Amigo is alleged to have committed willful, 
flagrant and repeated violations of the PACA, its principals were initially 
Harry Krupnick, president, director and 90% stockholder, Paul J. Krupnick, 
the son of Harry Krupnick, vice-president, secretary, and 10% stockholder, 
and Leonard Schapira, treasurer. In December 1992, Harry Krupnick became 
Amigo’s sole principal. (CX 2) Amigo ceased doing business on December 
18, 1992. (CX 10) 

5. When Skyline began operation subject to the PACA on December 21, 
1992, Paul J. Krupnick was the company’s president. From December 28, 
1992 through June 9, 1993, Paul Krupnick, and Edward McCarthy, the 
husband of Paul Krupnick’s sister, Lois Krupnick McCarthy, were each 50% 
shareholders in Skyline. (CX 1) Paul Krupnick, who served as company 
president and secretary, contributed $101,000 of the company’s operating 
capital. (CX 3) One thousand dollars came from Paul Krupnick’s own funds. 
(CX 3) $50,000 was borrowed from Ethyl Krupnick, who is Paul’s mother and 
the wife of Harry Krupnick. (CX 3; Tr. 146-147) Another $50,000 of Paul’s 
investment was obtained through a bank loan. (Tr. 147) Edward McCarthy, 
who served as vice-president and treasurer, independently contributed 
$100,000 of operating capital from his personal funds. (CX 3; Tr. 146-147) 

6. In addition to Paul Krupnick, Skyline initially employed only three of 
Amigo’s thirty former employees. (CX 5; Tr. 62) Those persons employed by 
Skyline, include Vernon Spady, a truck driver, Ronnie Linnen, a foreman, and 
Clifford Lance a porter. (Tr. 120) Since that time, Vernon Spady, has 
apparently left Skyline. (CX 5) In July 1993, Lois Krupnick McCarthy, who 
was formerly employed by Amigo, became an employee of Skyline. (CX 5) 

7. The office space which Skyline occupies at the Hunts Point Terminal 
Market is leased by Amigo Foods, Inc. (CX 6, 8; Tr. 176) Two signs list the 
name Amigo at the office door where Skyline’s name is not evident. (Tr. 49- 
50) During March 1993 Respondent made rent payments totalling $2,605 to 
Amigo for the office. (CX 12) Since March 1993 Respondent has not paid 


- 
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Amigo for the use of the office space, but has paid for expenses incurred at 
the office, including expenses incurred through Amigo’s existing accounts with 
a few service providers. (Tr. 176) One such service for which Skyline pays is 
the use of seven telephone lines listed to Amigo Foods. (Tr. 167) There is 
also one telephone line listed to Skyline. (Tr. 167) 

8. Skyline currently utilizes the warehouse units leased by Point Produce, 
Inc., another corporation which has ceased operations. (Tr. 122-123) Skyline 
pays rent of $1,050 per unit to Point Produce for each of the three warehouse 
areas it uses. (Tr. 176) 

9. In addition to service providers, Skyline paid the entry fees which the 
Hunts Point Terminal Cooperative Association charges for delivery of some 
goods, that were billed to Amigo. (CX 6) Entry fees are billed to 
leaseholders. (Tr. 131, 133) Therefore, Amigo as well as Point Produce, was 
sometimes billed for commodities delivered for Skyline. (Tr. 133) 

10. The Hunts Point Terminal Cooperative Association has notified Skyline 
that its operation from Point Produce’s warehouse units without Skyline itself 
being a leaseholder violates the bylaws of the cooperative and must cease by 
September 15, 1993. (Tr. 162-163) 

11. Skyline has contracted to purchase a warehouse unit from Amigo 
Foods, thereby becoming a leaseholder. (RX 1; Tr. 161) However, Skyline 
cannot become a leaseholder unless Skyline acquires a PACA license. (Tr. 
161) 

12. Skyline filed a PACA license application on March 31, 1993, which 
listed Paul Krupnick as officer, director and 50% shareholder of the 
corporation. (RX 15) Attached to the application was a copy of another 
application by Skyline, dated December 21, 1992, which had not been received 
by the Department. (RX 15; Tr. 34) On April 28, 1993, Complainant filed a 
Notice to Show Cause why Respondent’s March 31, 1993, application should 
not be denied for the reason that Paul Krupnick, a principal of Skyline, had 
engaged in practices prohibited by the PACA, in that he was an officer of 
Amigo when it committed willful, flagrant, and repeated violations of the 
PACA. Respondent subsequently withdrew its application and Complainant 
withdrew the Notice to Show Cause. 

13. On June 9, 1993, Paul Krupnick resigned as officer and director of 
Skyline. (CX 7) On the same date, Edward McCarthy purchased Paul 
Krupnick’s stock in Skyline. Mr. McCarthy paid for the shares with a 
promissory note for $100,000. According to the terms of the note, a payment 
of $25,000 is due eighteen months from the date of the document and the 
remaining $75,000 is payable twenty-four months from the date of the 
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document. (CX 7) In August 1993, Edward McCarthy made a payment of 
$25,000 on the note. (RX 14; Tr. 150-152) 

14. Under the existing corporate structure of Skyline, Edward McCarthy 
has exclusive legal right to corporate profits, and exclusive authority for 
corporate decision making. (CX 7; Tr. 152-153) Uncontroverted testimony 
shows that Edward McCarthy exercises final decision making authority at 
Skyline. (Tr. 115, 152-154) Paul Krupnick’s role is limited to that of a salaried 
employee, whose duties involve sales and supervision of loading operations on 
alternate nights of the week. (Tr. 152, 177-178y) Edward McCarthy personally 
supervises loading operations on the remaining nights. (Tr. 153) Robert 
Serosi, the former president of Point Produce, Inc. is also employed by Skyline 
as a buyer. (Tr. 177) Harry Krupnick has no financial interest in Skyline and 
plays no role in the company’s operation. (CX 7; Tr. 154) 

15. Edward McCarthy has more than twenty years of business experience, 
although he has never been employed by a produce company before joining 
Respondent. (Tr. 115, 170) Prior to October 1992, he was employed in the 
securities business. (Tr. 115) 

16. On June 16, 1993, Respondent submitted a new application for a 
PACA license listing Edward McCarthy as the sole principal of Skyline. This 
application was returned to Respondent because it was incomplete. The 
completed application was resubmitted on June 23, 1993. On July 22, 1993, 
Complainant filed the Notice to Show Cause which is the subject of this 
proceeding. 


Discussion 


Firstly, inasmuch as the June 16, 1993, license application was incomplete, 
it cannot be said that the statutory time period for filing a Notice to Show 
Cause commenced on that date. Therefore, Respondent’s contention that this 
proceeding is time barred is necessarily rejected. 

The essential issue in this proceeding is whether a PACA license should 
be denied to a corporation headed by a newcomer who has been aided in 
starting up in the produce business by members of his wife’s family who 
controlled a produce corporation that appears to be virtually defunct and 
which owes nearly a million dollars for produce. The officials who administer 
the provisions of the PACA to protect industry members from the sharp and 
unscrupulous assert that license denial is needed to assure that sanctions 
under the Act may not be avoided through subterfuge. Complainant argues 
in effect that because of various factors, including the extended family 
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relationship between Edward McCarthy and Harry and Paul Krupnick, the 
company headed by Mr. McCarthy must be seen as a vehicle for the 
continued activity of the Krupnicks’ in the produce business, in circumvention 
of sanctions impending against Amigo Foods. 

Skyline has undoubtedly benefitted from the demise of Amigo. Skyline has 
taken over some of Amigo’s customers, and has enjoyed favorable 
arrangements which enable Skyline to service customers calling on the same 
phone lines used by Amigo, which Skyline has taken over. Skyline also utilizes 
a few existing accounts with service providers that were established by Amigo 
and has been utilizing Amigo’s office space virtually rent free. However, these 
benefits are not by themselves sufficient to show that Skyline is a continuation 
of Amigo. 

The demise of a company such as Amigo leaves a gap in the industry. The 
firm which will inevitably fill that gap is not always a continuation of the 
defunct business. Skyline is a separate corporation from Amigo, which has 
been conducting its produce business in its own name. (Tr. 125-126) Skyline 
has employed only five of Amigo’s thirty former employees. Although 
Respondent has used Amigo’s office facilities it has not utilized the more 
important warehouse facilities leased by Amigo. Skyline has been utilizing the 
warehouses previously used by Point Produce, another defunct company from 
which Skyline has acquired some customers. Skyline has paid invoices from 
service providers which were issued to Point Produce as well as Amigo. Most 
importantly, Edward McCarthy, as corporate president, exercises exclusive 
legal authority to make all decisions for Skyline. There is no evidence of his 
sharing control with the Krupnicks, other than his present employment of Paul 
Krupnick, which would necessarily end if Amigo’s license is revoked, and Paul 
is found io have been "responsibly connected" to Amigo. 

If Amigo Foods is found to have repeatedly failed to pay for produce in 
numerous transactions and owes substantial sums at the time of the scheduled 
September 23, 1993 hearing, the probable consequence under established 
Departmental policy, is the revocation of PACA license. License revocation 
in turn shall preclude any industry employment, for one year, of each person 
found to be "responsibly connected," to the firm which has lost its license, 
including officers and holders of more than 10% of the company’s stock. 7 
U.S.C. § 499h(b). Employment during the second year shall be subject to the 
Secretary's approval and premised upon the employer’s maintenance of a 
surety bond. Harry and Paul Krupnick, if found to be "responsibly connected" 
to Amigo, would be subject to these émployment restrictions. There is no 
evidence that the Krupnicks would share in any of Skyline’s profits. The only 
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foreseeable benefit they would derive from the licensing of Skyline is the 
likelihood that Respondent would employ the Krupnicks, following the period 
of restriction. This possibility is not prohibited by law. The Krupnicks would 
be eligible to be employed in the industry eventually whether or not Skyline 
is licensed at this time. 

In support of its allegations, Complainant cites the reasoning of Jn re 
Mattes Livestock Auction Market, Inc. 42 Agric. Dec. 81 (1983), aff'd sub nom. 
Mattes v. United States, 721 F.2d 1125 (7th Cir. 1983) in which the Judicial 
Officer and the Court of Appeals agreed that registration under the Packers 
and Stockyards Act could be denied to Diane Mattes, the wife of a suspended 
registrant, who had no previous experience in the industry and proposed to 
utilize the same facilities and employees as the business that had been 
operated under the suspended license held by her husband and father-in-law. 
The court reasoned that Mrs. Mattes’s proposed business could maintain 
corporate goodwill to be transferred back to her husband and father-in-law 
following their suspension. However, several factors which were present in 
the Mattes case that would be expected to support the possibility of 
circumvention, a brief period of suspension, and an identity of employees and 
facilities, are lacking in the instant case. Another crucial aspect of the Mattes 
case is not present in the instant proceeding. There is no basis to conclude 
that Harry and Paul Krupnick would benefit from the operation of the new 
business, as Mrs. Mattes’s husband would have, during the period of sanctions. 
Although the Judicial Officer based his conclusion on the totality of 
circumstances in the Mattes case, he assigned major importance to the unique 
marital relationship and the resulting financial advantage to the family unit 
that would result from Mrs. Mattes operating a stockyard facility during her 
husband’s suspension. Jn re Mattes Livestock Auction Market, Inc., 42 Agric. 
Dec. at 97. The same benefit cannot be presumed to result where the 
licensee and the applicant are members of an extended family, rather than the 
same nuclear family unit. In addition, Mrs. Mattes intended to utilize the 
business facilities pursuant to a purported one year lease, which actually 
provided for cancellation on fifteen days notice. By contrast, Skyline has 
contracted to purchase warehouse facilities from Amigo. 

As currently constituted, Skyline Foods is qualified for a PACA license. 
Paul Krupnick, who was an officer of Amigo, has withdrawn from the position 
of officer and stockholder in Skyline. There is no evidentiary basis to support 
the contention that Skyline would be a vehicle for the continued activity of the 
Krupnicks in the Perishable Agricultural Commodities business if the license 
of Amigo is revoked. Edward McCarthy, sole remaining principal of the 
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Corporation was not involved in any PACA violations, either individually, or 
through Amigo or any other entity. Although claiming no prior experience 
in the produce business, Mr. McCarthy has an extensive business background. 
He cannot be penalized because of his relationship by marriage to Harry and 
Paul Krupnick, or by the fact that Amigo, has provided Skyline with favorable 
business arrangements supporting its rapid establishment after Amigo ceased 
operations. A PACA license may not be denied because of who has assisted 
the applicant in establishing a business or whom the applicant is likely to 
employ in the future. 

Congress has clearly authorized powerful sanctions to protect the 
Perishable Agricultural Commodities industry. These sanctions do not 
however, automatically extend to all persons who have married into the family 
of persons "responsibly connected" to a firm whose license has been revoked. 


Order 


It is hereby ORDERED that Skyline Foods, Inc.’s application for a license 
under the Perishable Agricultural Commodities Act should not be refused. 

This Decision and Order may be appealed to the Judicial Officer pursuant 
to 7 C.F.R. § 1.145. 


[This Decision and Order became final October 13, 1993.-Editor] 


In re) SAMUEL S. NAPOLITANO PRODUCE, INC. 
PACA Docket No. D-93-526. 
Decision and Order filed September 23, 1993. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — License 
revocation — Laches — Mitigating circumstances — Admissions in bankruptcy make hearing 
unnecessary. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) revoking Respondent’s 
license because Respondent failed to make full payment promptly to 22 sellers for perishable 
agricultural commodities totalling $359,212.09. A violation is willful, within the meaning of the 
Administrative Procedure Act, if a person carelessly disregards regulatory requirements. 
Respondent’s violations were also repeated and flagrant. Failures to pay promptly and in full 
(in amounts that are not de minimis) are flagrant, irrespective of legitimate business problems 
that caused such failures. In view of the admissions in Respondent’s bankruptcy proceeding, 
there was no need for a hearing. There was no undue delay between the last violations and the 








1608 PERISHABLE AGRICULTURAL COMMODITIES ACT 


filing of the Complaint, but, in any event, laches does not apply to the Government acting in its 
sovereign capacity. 


Julie Cook for Complainant. 

Stanley L. Morrow, Englewood Cliffs, NJ, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order on July 14, 1993, revoking Respondent’s license because Respondent 
failed to make full payment promptly to 22 sellers for perishable agricultural 
commodities totalling $359,212.09. 

On August 19, 1993, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On 
September 13, 1993, the case was referred to the Judicial Officer for decision. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed, the 
case is governed by settled precedents, and there would appear to be no need for 
further argument. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few trivial 
editorial changes, and with the effective date of the Order changed in view of 
the appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


—— 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a ef seg.) ("Act"), 
instituted by a Complaint filed on March 3, 1993, by the Acting Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. The Complaint alleges that during the period 
beginning September 1988 through February 1992, Respondent failed to make 
full payment promptly to 22 sellers for 334 lots of perishable agricultural 
commodities in the amount of $392,326.72. 

A copy of the Complaint was served upon Respondent, which filed a timely 
Answer denying the allegation with regard to the failure to pay. On May 14, 
1993, Complainant filed a Motion for a Decision Without Hearing and a Request 
for Official Notice with regard to the pleadings in Respondent’s Chapter 11 
bankruptcy proceeding. Respondent filed a Brief in Opposition and supporting 
documents on June 28, 1993. 

As requested by Complainant in the Request for Official Notice, I hereby 
take official notice of Respondent’s Voluntary Petition under Chapter 11, filed 
March 26, 1992, and, based upon Respondent’s admissions in that proceeding, 
and the precedent which this forum is bound to follow, grant Complainant’s 
Motion for a Decision Without Hearing pursuant to § 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Samuel S. Napolitano Produce, Inc., is a corporation 
organized and existing under the laws of the State of New Jersey, with a 
business address of 180 Forest Avenue, Englewood, New Jersey 07631. 

2. Respondent’s current license under the Act, number 901433, was issued 
on June 27, 1990, and was last renewed in June 1993. 

3. On March 26, 1992, Respondent filed a Voluntary Petition pursuant to 
Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et seg.) in the United 
States Bankruptcy Court for the District of New Jersey which was designated 
Case No. 92-22433NW. 

4. Twenty-one of the 22 sellers set forth in paragraph IV of the Complaint 
are listed in Schedule E of Respondent’s Bankruptcy Petition as creditors holding 
unsecured nonpriority claims totalling $359,212.09. 
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Conclusion 


Respondent’s failure to pay with respect to the transactions set forth in 
Finding of Fact No. 4, above, constitutes wilful, flagrant and repeated violations 
of section 2(4) of the Act (7 U.S.C. § 499b(4)), for which the Order below is 
issued. 


Discussion 


Respondent’s failure to pay for perishable agricultural commodities is 
admitted by Respondent in its Bankruptcy proceeding, filed March 26, 1992. 
Twenty-one of the 22 sellers that Respondent allegedly failed to pay appear on 
Respondent’s list of unsecured creditors (Schedule E) for a total of $359,212.09. 
Therefore, no material issue of fact exists and a hearing is not required. See, 
e.g., In re Anthony Tammaro, Inc., 46 Agric. Dec. 173 (1987). 

Respondent argues in its Brief in Opposition that its license cannot be 
revoked solely because it filed bankruptcy and that the Act requires 
consideration of the circumstances of its bankruptcy in connection with a license 
revocation proceeding. It is true that § 4(a) of the Act (7 U.S.C. § 499d(a)) 
provides for the examination of the circumstances of a bankruptcy in connection 
with the automatic termination of a license. However, no such requirement is 
present in § 8(a) of the Act (7 U.S.C. § 499h(a)), which applies to license 
revocations for failure to pay for produce. Jn re Carlton F. Stowe, Inc., 41 
Agric. Dec. 1116, 1138-42 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 
13, 1982). 

Respondent argues that the doctrine of laches prevents the enforcement of the 
Act in this case. However, it is settled that the doctrine of laches does not apply 
to the United States, its officers or agents. In re Catanzaro, 35 Agric. Dec. 26, 
34 (1976), aff'd, 556 F.2d 586 (9th Cir. 1977) (unpublished), printed in 36 
Agric. Dec. 467 (1977). 

Respondent also argues that its other creditors will suffer if its license is 
revoked. This argument was rejected in Jn re Gilardi Truck & Transp., Inc., 
43 Agric. Dec. 118 (1984), in which the Court stated: 


[T]he Secretary must consider the broader public interest, involving 
thousands of suppliers and licensees throughout the country. (Footnote 
omitted.) If lenient sanctions were imposed in the case of serious and 
flagrant violations of the Act for the benefit of a few of respondent’s 
creditors, the sanctions would not have a strong deterrent effect... . 
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Id, at 142. 

Finally, Respondent presents mitigating circumstances for consideration. 
Samuel S. Napolitano has been involved in the produce business since 1948, 
and, based upon the letters from sellers submitted with Respondent’s brief, has 
been a valued and respected customer. A variety of unfortunate circumstances 
led to Respondent’s failure to pay. However, in In re Gilardi Truck & Transp., 
Inc., 43 Agric. Dec. 118 (1984), the Court stated that: 


[I]t has repeatedly been held under the . . . Act that all excuses, 
including bankruptcy, are routinely rejected in determining whether 
payment violations occurred or whether they were wilful, since "the Act 
calls for payment--not excuses." (Footnote omitted.) 


Id. at 129. Moreover, it is the "goal [of the Act] that only financially 
responsible persons should be engaged in the perishable agricultural commodities 
industry." Marvin Tragash Co., Inc. v. United States Dep’t of Agric. , 524 F.2d 
1255, 1257 (Sth Cir. 1975). Therefore, this Court may not consider the 
mitigating circumstances surrounding Respondent’s failure to pay, and instead 
must defer to the broader policy considerations behind the Act. 

Respondent’s failure to pay 21 sellers in the above transactions occurred over 
a period of many months and totalled at least $359,212.09. Under the Act, a 
violation is wilful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by statute or if a person carelessly disregards 
the requirements of a statute. In re H.M. Shield, Inc., 48 Agric. Dec. 573, 581 
(1989), aff'd per curiam, 893 F.2d 347 (11th Cir. 1989) (unpublished). 
Violations are flagrant if the amount not paid is not a de minimis amount. In re 
Roxy Produce Wholesalers, Inc., 51 Agric. Dec. 1435, 1443 (1992). Finally, 
violations are "repeated" if there is more than one violation. Jd. at 1440. 
Clearly then, under the guidelines set forth in the above cases, Respondent’s 
violations constitute wilful, flagrant and repeated violations of the Act. 

On July 6, 1993, Respondent submitted a copy of a letter, dated August 4, 
1992, from USDA to Respondent’s counsel. Respondent contends that this letter 
is evidence that "Respondent was under the impression that the Department of 
Agriculture had no intention of revoking my client’s license." I find this letter 
to be irrelevant. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the ALJ erred in failing to take into account 
mitigating circumstances. However, the ALJ did not err. This case is governed 
by numerous precedents, summarized in In re The Caito Produce Co. , 48 Agric. 
Dec. 602 (1989), attached as an Appendix to this Decision. Since Respondent 
violated express requirements of the Act (7 U.S.C. § 499b(4)) and regulations 
(7 C.F.R. § 46.2(aa)) by failing to make full payment promptly, the 
circumstances relied on by Respondent, even if adduced at a hearing, would not 
have negated the ALJ’s finding of willfulness. See Finer Foods Sales Co. v. 
Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The Caito Produce Co., 
48 Agric. Dec. 602, 643-53, slip op. at 57-72 (1989). A violation is willful, 
within the meaning of the Administrative Procedure Act (5 U.S.C. § 558(c)), 
if a person carelessly disregards regulatory requirements.» Even under the 
stricter standard followed in some circuits,‘ Respondent’s conduct would still 
be willful in view of its blatant disregard of express regulations requiring prompt 
payment. 

Similarly, the circumstances relied on by Respondent, even if adduced at a 
hearing, would not have negated the ALJ’s finding that Respondent’s violations 
were "repeated." See Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 
1972); Eastern Produce Co. v. Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960). 
See also United Fruit & Veg. Co. v. Director of Fruit & Veg. Div., 668 F.2d 
983, 983-85 (8th Cir.), cert. denied, 456 U.S. 1007 (1982). 

In addition, Respondent’s proposed circumstances would not have negated 
the ALJ’s finding that Respondent’s violations were "flagrant," since it has 
repeatedly been held that failures to pay promptly and in full (in amounts that 
are not de minimis) are “flagrant,” irrespective of legitimate business problems 


3See Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 
708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 
1960). 


“Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol 
Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 
852 F.2d 858, 864-65 (6th Cir. 1988). 
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that caused such failures.° Specifically, Respondent argues that its financial 
difficulties occurred when it borrowed $2 million to purchase and improve an 
industrial building, which it bought without contingencies. There was then a 
protracted delay in obtaining a building permit, combined with a downturn in the 
economy. Irrespective of whether Respondent was financially irresponsible in 
undertaking such a project without making its purchase contingent upon 
obtaining necessary permits, when Respondent realized that it could not meet the 
prompt payment requirements, it was required to obtain written agreements from 
its suppliers for an extension of the prompt payment requirements before 
purchasing additional produce. Instead, Respondent obtained no such 
agreements and continued to purchase produce over an extended time period, 
without meeting the prompt payment requirements. As stated in Zwick v. 
Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967), cited 
in Caito, supra, 48 Agric. Dec. at 622, slip op. at 28: 


[I]t is inconceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction they entered into 
was likely to result in another violation of the Commodities Act. It 
would be hard to imagine clearer examples of "flagrant" violations of the 
statute than were exemplified by petitioners’ conduct. 


In this case, Respondent had “opportunity for hearing" when the Complaint 
was issued, but in view of the admissions in Respondent’s bankruptcy 
proceeding, there was no need for a hearing. As stated in Jn re Veg-Mix, Inc., 
44 Agric. Dec. 1583, 1590 (1985), aff'd and remanded, 832 F.2d 601 (D.C. 
Cir. 1987), final decision on remand, 47 Agric. Dec. 1486 (1988): 


As stated above, in view of respondent’s bankruptcy admissions and 
Complainant’s Exhibits 1 and 2, it is clear that there is no material issue 


‘See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re The Caito 
Produce Co., 48 Agric. Dec. 602, 611 n.7 (1989); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1169-70 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Wayne Cusimano, Inc., 40 
Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 
U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem. , 673 
F.2d 551 (D.C. Cir. 1982), printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 747 (1975), aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 
920 (1977). 
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of fact that warrants holding a hearing. It is not necessary to show that 
the undisputed facts prove all the allegations in the complaint. The same 
order would be issued in this case unless the proven violations were de 
minimis.? 


> The violations not specifically challenged in the present proceeding 


amount to over $70,000. 


Similarly, in the order denying reconsideration in Veg-Mix, it is stated (44 
Agric. Dec. at 2060): 


Although the complaint alleges that respondent failed to pay promptly 
six sellers over $70,000 for 50 lots of perishable fruits and vegetables, 
the “same order would be issued in this case unless the proven violations 
were de minimis" (Decision and Order at 15-16). Respondent raises no 
arguments that would have any possibility of reducing the violations to 
a de minimis status and, therefore, detailed discussion of respondent’s 
contentions is not necessary. 


The court, in affirming the administrative decision in Veg-Mix states 
(Veg-Mix, Inc. v. USDA, 832 F.2d 601, 607-08 (D.C. Cir. 1987)): 


B. The Failure to Hold a Hearing 


1. Agriculture Department Requirements. Agriculture Department 
rules dispense with a hearing when no answer is filed, 7 C.F.R. § 1.139 
(1987) [footnote omitted], and Veg-Mix would have us infer from this 
that under every other circumstance a hearing must occur, regardless of 
the non-existence of material factual disputes. Since Veg-Mix answered 
the complaint with a denial of the allegations that some of the 
transactions were in interstate commerce and denials that some of the 
transactions were accurately described, it contends that a hearing was 
required. 


This argument strikes us as an utterly implausible application of the 
ancient maxim expressio unius est exclusio alterius. Common sense 
suggests the futility of hearings where there is no factual dispute of 
substance. Moreover, the agency has previously held that obviously 
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meritless denials and affirmative defenses do not require a PACA 
hearing, and it placed the burden on the respondent to show a substantial 
issue requiring a hearing. In re Fava & Co., 44 Agric. Dec. 870 (1985). 


The Department’s view in Fava accords with our rulings that an 
agency may ordinarily dispense with a hearing when no genuine dispute 
exists. See Citizens for Allegan County, Inc. v. Federal Power 
Commission, 414 F.2d 1125, 1128 (D.C. Cir. 1969) (Leventhal, J.) ("the 
right of opportunity for hearing does not require a procedure that will be 
empty sound and show, signifying nothing"). In Community Nutrition 
Institute v. Young, 773 F.2d 1356, 1364 (D.C. Cir. 1985), cert. denied, 
[475 U.S. 1123], 106 S. Ct. 1642, 90 L.Ed.2d 187 (1986), we suggested 
that a "request for a hearing must contain evidence that raises a material 
issue of fact on which a meaningful hearing might be held." See also 
Cerro Wire & Cable Co. v. Federal Energy Regulatory Commission, 677 
F.2d 124, 128-29 (D.C. Cir. 1982). Thus we think the agency’s 
approach on the general issue of when a hearing is required was 
unexceptionable. 


The same situation involved here and in Veg-Mix, supra, was involved in Jn 
re Joe Phillips & Associates, Inc., 48 Agric. Dec. 583, 584-92 (1989), aff'd 
sub nom. Joe Phillips & Associates, Inc. v. Department of Agric. , 923 F.2d 862 
(9th Cir. 1991) (Table) (text in WESTLAW), printed in 50 Agric. Dec. 847 
(1991) (not to be cited as precedent under 9th Circuit Rule 36-3), in which a 
finding was made that Joe Phillips & Associates, Inc., committed willful, 
flagrant and repeated violations of § 2 of the Act, notwithstanding the fact that 
Joe Phillips & Associates, Inc., "filed a formal answer denying non-payment for 
produce" (48 Agric. Dec. at 584), inasmuch as “the documents filed by 
respondent show that respondent paid only 1 of its 23 produce creditors in full, 
and that the other 22 agreed to accept 60 cents on the dollar, in view of 
respondent’s bankruptcy" (48 Agric. Dec. at 585). The Ninth Circuit, in an 
unpublished decision without precedential status, agreed with the Veg-Mix 
doctrine (slip op. at 3-4, text in WESTLAW). 

Respondent argues that various creditors will not be paid if Respondent’s 
license is revoked, but, as stated in Caito, supra, 48 Agric. Dec. at 628, slip. 
op. at 38, "[i]f lenient sanctions were imposed in the case of serious and flagrant 
violations of the Act for the benefit of a few of a particular respondent’s 
creditors, the sanctions would not have a strong deterrent effect and, therefore, 
such a policy would be contrary to the public interest." 
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Finally, Respondent contends that laches should apply. But, even if that 
doctrine were applicable, the Complaint was filed March 3, 1993, and the last 
violations occurred in January and February 1992. This is not an undue time 
lapse, at least from the last 18 violations. Numerous other violations occurred 
in late 1991. In any event, however, I have repeatedly held that laches does not 
apply to the Government acting in its sovereign capacity. As stated in Jn re 
Catanzaro, 35 Agric. Dec. 26, 34 (1976), aff'd, 556 F.2d 586 (9th Cir. 1977) 
(unpublished), printed in 36 Agric. Dec. 467 (1977): 


Whether it was in the public interest for the complainant to delay 
bringing the disciplinary proceeding in this case for three years is a 
question of administrative judgment which is not for me to decide. For 
the purposes of this proceeding, it is settled that, as stated in In re 
George Steinberg & Son, 32 Agriculture Decisions, 236, 261 (1973), 
affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 
(C.A. 2), certiorari denied, 417 U.S. 904, “laches does not apply to the 
United States, its officers or agents. United States v. Summerlin, 310 
U.S. 414, 416; Federal Maritime Commission v. Caragher, 364 F.2d 
709, 718 (C.A. 2); Thompson v. United States, 312 F.2d 516, 519 (C.A. 
10), certiorari denied, 373 U.S. 912; United States v. Merrick Sponsor 
Corp., 294 F. Supp. 1048, 1052 (E.D.N.Y.), affirmed, 421 F.2d 1076 
CA. ZF.” 


Similarly, in Silverman v. CFTC, 549 F.2d 28, 34 (7th Cir. 1977), the court 
held: 


The petitioner also invoked the doctrine of laches because (1) the 
violations occurred in 1970 and 1972 whereas the complaint was filed on 
March 13, 1973, and (2) the hearing file was submitted to the 
Administrative Law Judge on December 30, 1974 whereas his decision 
was filed on December 30, 1975. “It is well settled that the United 
States is not bound by state statutes of limitation or subject to the defense 
of laches in enforcing its rights." United States v. Summerlin, 310 U.S. 
414, 416, 60 S.Ct. 1019, 1020, 84 L.Ed. 1283 (1940).° 


‘Accord Chromcraft Corp. v. United States Equal Employment Opportunity Comm’n, 465 F.2d 
745 (Sth Cir. 1972); Thompson v. United States, 312 F.2d 516 (10th Cir. 1962), cert. denied, 373 
U.S. 912 (1963); United States v. Sabine Towing & Transp. Co., Inc., 289 F. Supp. 250 (E.D. La. 
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For the foregoing reasons, the following Order should be issued. 
Order 


Respondent has committed wilful, flagrant and repeated violations of § 2(4) 
of the Act (7 U.S.C. § 499b(4)). Therefore, pursuant to § 8(a) of the Act (7 
U.S.C. § 499h(a)), Respondent’s license is revoked. 

This order shall take effect 30 days after service of this Decision and Order 
on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor. } 


In re: THE NORINSBERG CORPORATION. 
PACA Docket No. D-92-571. 
Decision and Order filed September 24, 1993. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — License 
revocation — Sanction policy — Bench decision — In camera inspection — Jencks Act — 
Agreements for deferred payment. 


The Judicial Officer affirmed the bench decision by Judge Bernstein (ALJ) revoking 
Respondent’s license because Respondent failed to make full payment promptly to 10 sellers for 
perishable agricultural commodities totalling $424,913.75, which was reduced to approximately 
$250,000 at the time of the hearing. This case is governed by numerous precedents, summarized 
in In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). A violation is willful, within the 
meaning of the Administrative Procedure Act (5 U.S.C. § 558(c)), if a person carelessly 
disregards regulatory requirements. The ALJ’s finding that Respondent’s violations were 
"repeated" is correct. Failures to pay promptly and in full (in amounts that are not de minimis) 
are "flagrant," irrespective of legitimate business problems that caused such failures. There was 
no error in the ALJ’s issuance of a bench decision based upon Complainant’s motion filed 12 
days before the hearing. Although the rules generally permit 20 days for responding to a 
motion, the time may be shortened by the ALJ, and, also, the ALJ could have issued the bench 
decision without a motion. An ALJ is required to follow settled Department case law. The ALJ 


1968); United States v. Transamerica Ins. Co., 357 F. Supp. 743 (E.D. Va. 1973); In re Finger 
Lakes Livestock Exchange, Inc., 48 Agric. Dec. 390, 404-07 (1989). 
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did not err in refusing to turn over the investigative file (after his in camera review) of a 
marketing specialist who reviewed the records of Respondent’s violations obtained by another 
employee, and analyzed the evidence. Such an investigative file is not a "statement" under the 
Jencks Act. Agreements for deferred payment must be entered into before the produce is 
purchased. The dismissal of reparation cases is irrelevant in this disciplinary proceeding. 
Department’s sanction policy explained. 


John Vos, for Complainant. 

Leonard Kreinces, Great Neck, NY, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed a bench Initial 
Decision and Order on August 9, 1993, revoking Respondent’s license because 
Respondent failed to make full payment promptly to 10 sellers for perishable 
agricultural commodities totalling $424,913.75, which was reduced to 
approximately $250,000 at the time of the hearing. 

On August 19, 1993, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 On 
September 2, 1993, the case was referred to the Judicial Officer for decision. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed, the 
case is governed by settled precedents, and there would appear to be no need for 
further argument. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with additions 
shown in brackets and a few trivial editorial changes not specified, and with the 


'See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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effective date of the Order changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


The following bench decision (corrected for errors of spelling, punctuation 
and transcription) is excerpted from the record of the hearing held July 21, 
1993, in New York, New York. 

This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act of 1930, as amended at 7 U.S.C. § 
499a et seq., known as “the Act," the Regulations promulgated pursuant to the 
Act at 7 C.F.R. § 46.1 et seq., and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary at 7 C.F.R. 
§ 1.130 et seq. 

The proceeding was instituted by a Complaint filed on September 28, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. The Complaint alleges that 
Respondent, The Norinsberg Corporation, violated section 2 of the Act at 7 
U.S.C. § 499b by failing to make full payment promptly of the agreed purchase 
prices for 46 lots of perishable agricultural commodities in the total amount of 
$424,913.75. Respondent filed an Answer on November 25, 1992, in which it 
denied violating the Act. 

I presided over a hearing today, July 21, 1993. Complainant was 
represented by John P. Vos, Esq., Office of the General Counsel, U.S. 
Department of Agriculture of Washington, D.C. Respondent was represented 
by Leonard Kreinces of Great Neck, New York. After hearing the evidence and 
considering the applicable provisions of the law, I make the following findings 
of fact, conclusions of law and order. 


Findings of Fact 


1. Respondent, The Norinsberg Corporation, is a corporation organized and 
existing under the laws of the State of New York. Its business mailing address 
is 145 NYC Terminal Market, Bronx, New York 10474. 

2. Pursuant to the licensing provisions of the Act, License No. 760202 was 
issued to Respondent on August 12, 1975. This license has been renewed 
annually and is next subject to renewal on or before August 12, 1993. 

3. During the period from April 1991 through February of 1992, 
Respondent purchased, received and accepted 46 lots of perishable agricultural 
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commodities from 10 sellers. Many, if not all, of these sales were in interstate 
commerce. Respondent failed to make payment promptly of the agreed purchase 
prices of the balances in the total amount of $424,913.75. The names of these 
sellers and the amounts purchased are accurately set forth in the schedule 
included at pages 3 and 4 of the Complaint and are supported in the exhibits 
submitted by Complainant at CX-2 through 11. 

4. Since making these purchases and since the Complaint was filed, 
Respondent has paid in full Krass Joseph, Inc., and Vermont Apple Orchards. 

5. There remains unpaid, by Respondent’s admission as set forth in RX 39 
to the remaining eight sellers, at least $255,081.12. Complainant’s witness, Ms. 
Clare Jervis, testified that the total still owed was approximately $255,000 or 
substantially similar to the amount that Respondent set forth in RX 39. 

6. Respondent has entered into agreements to pay other sellers and 
Respondent has also submitted letters from many of these sellers asking that the 
Department not revoke its license. Respondent has satisfied and settled 
reparation cases, and reparation cases which were brought against Respondent 
by many of these sellers, have been dismissed. 

7. Respondent, at present, has made efforts to pay its creditors promptly and 
there is not evidence to indicate that it is not dealing with its creditors promptly 
at present and in good faith. 

8. Respondent’s difficulties were caused in part by the recession which 
caused financial problems, as well as by difficulties with lending institutions. 


Conclusion of Law 


The acts of Respondent, in failing to make full payment promptly of the 
agreed purchase prices for 46 lots of perishable agricultural commodities that it 
purchased, received and accepted, as set forth in the Complaint, constitute 
wilful, flagrant and repeated violations of Section 2 of the Act at 7 U.S.C. § 
499b. 

Discussion 


The Act was enacted to regulate and control the handling of fresh fruits and 
vegetables, 71 Cong. Rec. $2163 (May 29, 1929). Its passage was occasioned 
by the severe losses that shippers and growers were suffering due to unfair 
practices on the part of commission merchants, dealers and brokers. H.R. Rep. 
No. 1041, 71st Cong., 2d Sess. (1930). 

Its primary purpose was to provide a practical remedy to small farmers and 
growers who are vulnerable to the sharp practices of financially irresponsible 
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and unscrupulous brokers in perishable agricultural commodities. Chidsey v. 
Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian Farms, Inc., 
536 F.2d 856 (9th Cir. 1976). “Accordingly, certain conduct by commission 
merchants, dealers or brokers [was] declared to be unlawful, 7 U.S.C. § 499b." 
[Id. at 858.] 

Enforcement is effectuated through a system of licensing with penalties for 
violation, H. Rep. No. 1041, 71st Cong., 2d Sess. (1930). See also George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 
830 (1974). 

Section 2(4) of the Act at 7 U.S.C. § 499b(4) makes it unlawful, among 
other things, for any commission merchant, dealer or broker to fail to make full 
payment promptly of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. 

"Full payment promptly" is defined by the Department at 7 C.F.R. § 
46.2(aa)(5) as requiring payment of the agreed purchase prices for produce 
within 10 days after the day on which the produce is accepted. 

William Addington, III, formerly a marketing specialist with Complainant’s 
PACA branch, testified that he investigated Respondent, and was provided with 
copies of all of its records, including records of its accounts payable. 

Mr. Addington found extensive evidence the Respondent failed to make full 
payment promptly to the sellers of produce and the agreed purchase prices in the 
total amount of $424,913.75 for 46 lots of perishable agricultural commodities 
which it purchased, received and accepted in interstate commerce during the 
period of April 1991 through February 1992, as alleged in the Complaint, and 
this is supported by the exhibits of Complainant, CX 2 through 11. 

Ms. Clare Jervis, a senior marketing specialist with Complainant’s PACA 
branch, testified that she conducted a follow-up investigation prior to the 
hearing, in early July 1993, by calling the produce sellers and inquiring about 
the status of their claims against Respondent. She discovered that approximately 
$250,000 was still unpaid and this is confirmed by Respondent in its exhibit, RX 
39. 

Respondent’s failures to make timely payments, as alleged in the Complaint, 
violate section 2 of the Act at 7 U.S.C. § 499b. Atlantic Produce [Co.], 35 
Agric. Dec. 1631 (1976), aff’d mem. , 568 F.2d 772 (4th Cir.), cert. denied, 439 
U.S. 819 (1978). 

Moreover, Respondent’s failures to pay promptly and in full for these 
transactions constitute repeated and flagrant violations of section 2 of the Act. 
American Fruit Purveyors [, Inc.] v. United States, 630 F.2d 370, 373-74 (Sth 
Cir. 1980) [, cert. denied, 450 U.S. 997 (1981)]; G. Steinberg & Son, Inc. , 32 
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Agric. Dec. 236 (1973), aff'd sub nom. George Steinberg & Son, Inc. v. Butz, 
supra, 491 F.2d at 988. 

The violations are repeated because they occurred 46 times. The violations 
are flagrant because of the number of violations, the amount of money involved 
and the length or period of time during which the violations occurred. Veg-Mix, 
Inc., 48 Agric. Dec. 595 (1989). 

The violations were also wilful. A wilful violation is one irrespective of evil 
motive or erroneous advice, if a person intentionally does an act prohibited by 
a statute, or if a person carelessly disregards requirements of the statute. 
Respondent knew, or it should have known, that it could not make prompt 
payment for the large amount of perishable commodities it ordered, yet 
Respondent continued to make purchases. Respondent should have made sure 
that it had sufficient capitalization with which to operate. It did not, and 
consequently could not pay its suppliers. Under the circumstances, Respondent 
has both intentionally violated the Act and clearly operated in careless disregard 
of the payment requirements of the Act, and Respondent’s violations were 
therefore wilful. Atlantic Produce, supra, 35 Agric. Dec. at 1631; Rudolph 
John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd mem. , 673 F.2d 1329 (6th Cir. 
1981). 

The transactions were in interstate commerce as alleged. The sales to Haas, 
Chinook and Ridgeway clearly were out-of-state deliveries, and with respect to 
the other apples, the apples originated from out of state and I find that the 
transactions do qualify for transactions in interstate commerce. 

Mr. Kreinces has made a very eloquent argument and he has presented very 
impressive evidence. The evidence included evidence to show that Respondent 
has satisfied trust notices; that it has settled reparation cases; that it is presently 
in compliance with the Act in that it has not failed to pay any additional 
suppliers with respect to additional transactions; that it is, at present, making 
efforts to pay its suppliers promptly and pay in cash; that it has incurred 
financial difficulties with respect to obtaining credit and with respect to banks, 
which caused its failure to make these payments promptly; that it has entered 
into agreements with the eight suppliers listed in the Complaint who have not yet 
been paid, in order to pay them; that it is in the process of paying these 
suppliers according to payment schedules; that it has paid two of the suppliers 
in full; that the record includes correspondence from the creditors to the 
Department asking that the license of Respondent not be revoked; that there is 
no evidence that any of these sellers has suffered actual harm [other than the 
lengthy delay in receiving payment,] as contrasted with the potential for harm 
resulting from the non-payment; and that if Respondent’s license is revoked, 
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these creditors may be harmed a good deal in that their bills may not be paid, 
whereas they might be paid if the license was not revoked. All these factors 
have been adduced on the record very effectively by Respondent’s counsel. 

Nevertheless, I have to follow the precedents of this agency and despite any 
personal sympathies which I may have for Respondent, and despite how 
impressed I might personally be with their good faith efforts to correct an 
unfortunate situation, I am bound to revoke Respondent’s license. I have no 
alternative but to follow the precedents of this agency. And those precedents 
state that where, at the time of the hearing, a Respondent has not fully paid the 
amounts not paid, the license must be revoked. And those cases include Jn re 
The Caito Produce Co., 48 Agric. Dec. 602 (1989). They include the 
Carpenito Brothers, Inc., decision which was decided in 1987 [, In re Carpenito 
Bros., Inc., 46 Agric. Dec. 486 (1987), aff'd, 851 F.2d 1500 (D.C. Cir. 1988) 
(Table) (text in WESTLAW)], in which it was held that full payment must be 
made by the opening of the hearing and it has been held that an agreement to 
pay and a plan to pay, an installment agreement, does not constitute full 
payment -- that full payment must be payment in full, not promises to pay in 
full. 

And there are a number of cases to this effect. There is the Lloyd Myers 
case, a 19[92] case, PACA Docket No[s]. [D-88-547,] D-89-539 [, In re Lloyd 
Myers Co., 51 Agric. Dec. 747 (1992), appeal docketed, No. 92-70587 (9th 
Cir. Aug. 18, 1992)].. There’s the R.H. Produce case, a 1984 case [, In re 
R.H. Produce, Inc., 43 Agric. Dec. 511 (1984)], and many, many cases, all of 
which say the same thing. There’s the Melvin Beene [Produce Co.] case, 41 
Agric. Dec. 2422 (1982) [, aff'd, 728 F.2d 347 (6th Cir. 1984)], and the Gilardi 
Truck & Transportation, Inc., decision, 43 Agric. Dec. 118 (1984). All of 
these decisions say -- and this is the agency’s position which I am bound to 
follow -- that if payment is not made as of the time of hearing, the Respondent’s 
license must be revoked. 

I make the following order. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in In re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. Since Respondent violated express requirements of the Act (7 U.S.C. 
§ 499b(4)) and regulations (7 C.F.R.-§ 46.2(aa)) by failing to make full payment 
promptly, the ALJ’s finding of wilfulness is correct. See Finer Foods Sales Co. 
v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The Caito Produce 
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Co., 48 Agric. Dec. 602, 643-53, slip op. at 57-72 (1989). A violation is 
willful, within the meaning of the Administrative Procedure Act (5 U.S.C. § 
558(c)), if a person carelessly disregards regulatory requirements.* Even under 
the stricter standard followed in some circuits,‘ Respondent’s conduct would 
still be willful in view of its blatant disregard of express regulations requiring 
prompt payment. 

Similarly, the ALJ’s finding that Respondent’s violations were "repeated" is 
correct. See Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); 
Eastern Produce Co. v. Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960). See 
also United Fruit & Veg. Co. v. Director of Fruit & Veg. Div., 668 F.2d 983, 
983-85 (8th Cir.), cert. denied, 456 U.S. 1007 (1982). 

In addition, the ALJ’s finding that Respondent’s violations were "flagrant" 
is correct, since it has repeatedly been held that failures to pay promptly and in 
full (in amounts that are not de minimis) are "flagrant," irrespective of legitimate 
business problems that caused such failures.’ Specifically, Respondent’s 
financial problems occurred when the Bank of Boston took over the Bank of 
Vermont, which had loaned about $4 million to some of Mr. Norinsberg’s non- 
regulated businesses. The Bank of Boston called all of the loans made by the 
Bank of Vermont, and, near the end of 1990, Mr. Norinsberg, president and 


*See Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 
708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 
1960). 


‘Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol 
Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 
852 F.2d 858, 864-65 (6th Cir. 1988). 


‘See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re The Caito 
Produce Co., 48 Agric. Dec. 602, 611 n.7 (1989); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1169-70 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Wayne Cusimano, Inc., 40 
Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 
U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., 673 
F.2d 551 (D.C. Cir. 1982), printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 747 (1975), aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 
920 (1977). 
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85% stockholder of Respondent (Tr. 140, 179),° borrowed $2 million from a 
bank in New York and took the rest from Respondent’s funds and personal 
funds to pay off the Bank of Vermont’s loans. (Tr. 142-43, 180-82.) This left 
Respondent’s operating capital “quite” impaired (Tr. 143; and see Tr. 182). 
Mr. Norinsberg tried to obtain overall financing in 1991 from World Tri-Vest, 
Inc. (Tri-Vest), but Tri-Vest was "closed" by the FBI “as a nationwide scam" 
(Tr. 150; and see Tr. 144-49, 183). 

Notwithstanding Mr. Norinsberg’s unfortunate experiences with the Bank of 
Boston and Tri-Vest, Respondent’s violations would not have occurred if 
Mr. Norinsberg had not stripped Respondent of its capital in an effort to save 
non-regulated business enterprises. In that respect, Respondent’s financial 
violations were directly caused by activities of Respondent’s president and 85% 
stockholder, which impaired Respondent’s capital for the benefit of non- 
regulated enterprises. Furthermore, when Respondent realized that it could not 
meet the prompt payment requirements, it was required to obtain written 
agreements from its suppliers for an extension of the prompt payment 
requirements before purchasing additional produce. Instead, Respondent 
obtained no such agreements and Respondent continued to purchase produce 
over a 10-month period, without meeting the prompt payment requirements. As 
stated in Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 
835 (1967), cited in Caito, supra, 48 Agric. Dec. at 622, slip op. at 28: 


[I]t is inconceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction they entered into 
was likely to result in another violation of the Commodities Act. It 
would be hard to imagine clearer examples of "flagrant" violations of the 
statute than were exemplified by petitioners’ conduct. 


Respondent contends that the ALJ erred in issuing a bench decision, but 
there was no impropriety in that respect. The Rules of Practice provide 
(7 C.F.R. § 1.142(c)(1)): 


(c) Judge's decision. (1) The Judge may, upon motion of any 
party or in his or her own discretion, issue a decision orally at the close 
of the hearing, or within a reasonable time after the closing of the 
hearing. 


®Mr. Norinsberg gave 15% of Respondent’s stock to his son (Tr. 140-41). 
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Respondent relies on the fact that Complainant filed a motion for a bench 
decision on July 9, 1993, 12 days before the hearing, which was not received 
by Respondent until 9 or 10 days before the hearing. The Rules of Practice 
permit 20 days for responding to any motion, “or within such shorter or longer 
period as may be fixed by the Judge or the Judicial Officer" (7 C.F.R. § 
1.143(d)). The ALJ did not abuse his discretion in requiring Respondent to 
respond to the motion at the hearing (Tr. 207-12), or in issuing the bench 
decision, which he could have done even without a motion. It was particularly 
appropriate to issue a bench decision in this case because, under the undisputed 
facts, the ALJ was required by settled precedents to revoke Respondent’s 
license. Any request for a change in that settled policy would have to be made 
to the Judicial Officer, which Respondent has done on appeal. It would have 
been improper for an ALJ to fail to follow settled Department case law. In re 
Harris, 50 Agric. Dec. 683, 711-18 (1991) (Ruling on Certified Questions). 

Respondent further contends that the ALJ erred in refusing to turn over the 
investigative file of Ms. Jervis, who reviewed the records of Respondent’s 
violations obtained by another employee of the Department. The ALJ reviewed 
the investigative file in camera, and refused to give it to Respondent because it 
was an internal agency analysis of the evidence obtained by another investigator 
(Tr. 108-11). The ALJ’s ruling was correct. See In re Machado (Decision as 
to Respondent Cozzi), 42 Agric. Dec. 820, 822-66 (1983) (remand order), final 
decision, 42 Agric. Dec. 1454 (1983), aff'd, 749 F.2d 36 (9th Cir. 1984) 
(unpublished) (not to be cited as precedent under 9th Circuit Rule 21). An 
“investigative file consist[ing] primarily of records and documents, as well as 
brief memoranda explaining these documents," is not a "statement" of 
investigating agents “under the Jencks Act." Blackfoot Livestock Comm’n Co. 
v. Department of Agric. , 810 F.2d 916, 923 (9th Cir. 1987). In addition, since 
there is no real dispute as to Respondent’s failures to pay promptly, even if 
there had been error in this respect, which there was not, the error would have 
been harmless. See Blackfoot, supra, 810 F.2d at 923. 

Respondent also argues that it has entered into consent settlements with its 
creditors, under which Respondent will continue to make payments to all 
creditors, and that all reparation complaints filed by creditors have been 
dismissed. However, the regulations expressly require that any agreements for 
deferred payment must be entered into before the produce is purchased. Caito, 
supra, 48 Agric. Dec. at 604-10, slip op. at 5-13; 7 C.F.R. § 46.2(aa)(11). 
The dismissal of the reparation cases is irrelevant in this disciplinary proceeding. 

Turning to the sanction, the Department’s current sanction policy is set forth 
in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
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Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes 
of the regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


Clare Jervis, Senior Marketing Specialist, PACA Branch, United States 
Department of Agriculture, expressed the Department’s recommendation that 
Respondent’s license be revoked, stating (Tr. 93-96): 


A. We are seeking the revocation of the license for the Norinsb[e]rg 
Corporation. 


Q. Is this sanction consistent with sanctions imposed in other cases, 
where the allegations are similar to this? 


A. Yes. 


Q. What factors were considered in fashioning this sanction by the 
Department? 


A. We look at several factors: the number of violations, the dollar 
amount, the time period and the effect of these types of violations, 
failures to pay, upon the industry. 


In this particular case, the Norinsb[e]rg Corporation, based upon 
the Mr. Addington’s investigation, and my review, failed to pay ten 
sellers for 46 lots of produce, a dollar-amount totalling about $424,000. 
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The period that the transactions occurred were April of 1991 
through February of 1992, and as I testified earlier, although they have 
made some payments for this debt, they still owe approximately $276,000 
for transactions that occurred through 1991 and into 1992. 


Q. What is the effect of these types of violations on the industry? 


A. The effect of these types of violations upon the industry is very -- 
it can be a serious effect. The produce industry is a very unique industry 
and this is the result of the commodities, fruits and vegetables, which 
have a very short shelf life, and as a result, they have to move from the 
growing areas rapidly, over thousands of miles, to reach the consumer, 
at the height of its edible appeal. 


As a result of the fast nature in which the produce must be 
shipped, the industry relies upon what we refer to as a trust relationship 
with each other. The buyers -- or I should say the shippers and the 
buyers make their transactions based upon a few phone calls, without 
having the opportunity to meet each other or perform extensive credit 
checks that are so common in other industries. 


So, as a result, they are trusting, based upon a few phone calls, 
that each party will perform in accordance with the contract. 


The shipper/supplier trusts that the buyer will receive the produce 
and make prompt sales and remit in accordance with the contract terms. 


The buyer, on the other hand, trusts that the shipper will ship the 
quality and quantity of the produce it ordered, in order to meet its 


customers’ demands. 


This trust relationship is what the industry relies upon in the 
marketing chain of the produce. 


Q. And if this marketing chain breaks down, what happens? 


A. When the marketing chain breaks down, specifically with failures 
to make full payment, the trust relationship is broken in the industry. In 
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other words, if A fails to pay B, B is under hardship to pay C. It’s what 
we refer to as a domino or ripple effect throughout the industry. 


Q. And what is your understanding of the role of the Secretary of 
Agriculture in maintaining this trust relationship between buyers and 
sellers of the produce industry. 


A. My understanding is that the Secretary is charged with enforcing 
the PACA and thereby insuring that the industry is able to operate on this 
trust relationship. 


The Secretary, by issuing a PACA license to a produce firm, is 
making a statement to the industry that this firm is financially 
responsible, and that firm will operate in accordance with the PACA. 


Second, the Secretary, by imposing sanctions for failure to make 
full payment promptly, is making a statement to the industry that if a 
firm buys produce and fails to pay for the produce, then that firm will be 
held accountable. Violations won’t be tolerated. 


And the net effect of the Secretary’s imposing sanctions is that it 
serves as a deterrent to the entire produce industry. It’s a very strong 
message that the Secretary will prosecute violations whenever and 
wherever they occur. And it serves as an indication to the entire industry 
as to what the consequences are for failing to make full payment 
promptly or in violating the Act. 


Q. And as far as equal treatment of other licensees, what effect does 
it have? 


A. Equal treatment, the Secretary, in imposing sanctions on produce 
firms in the industry, these sanctions are imposed through even-handed 
enforcement by the Secretary, and as a result, I had said just a few 
minutes ago, that it provides the trust -- it enables [an entity] to operate 
in this trust relationship. In other words, it gives them a level playing 
field for all parties to transact. 


Respondent argues that there is no proof of actual harm to any creditor from 
Respondent’s late payments, but Ms. Jervis testified that the failure to promptly 
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pay the amounts of money involved in this case to produce firms “would hurt In 
any produce firm" (Tr. 189). She further testified that, of the 10 sellers who PA 
did not receive prompt payment from Respondent, only one is currently dealing O1 
with Respondent, and that one requires payment in advance (Tr. 186, 188, 205). 

In the present case, there is no showing that Respondent’s creditors will not tT 
be paid in full even if Respondent’s license is revoked, since, under the terms ” 
of the settlement agreements, Mr. Norinsberg personally guaranteed the Jo 
payments. But even if various creditors would not be paid if Respondent’s Le 
license is revoked, as stated in Caito, supra, 48 Agric. Dec. at 628, slip. op. On 


at 38, “[i]f lenient sanctions were imposed in the case of serious and flagrant 
violations of the Act for the benefit of a few of a particular respondent’s 
creditors, the sanctions would not have a strong deterrent effect and, therefore, 
such a policy would be contrary to the public interest." 

Respondent’s argument that the sanction should be mitigated because 
Respondent has been paying promptly since May 1992, and that Respondent’s 
creditors will ultimately be paid in full, overlooks the fact that the regulations 
expressly required Respondent to pay promptly from the beginning, and 
Respondent’s creditors were required to wait several years for full payment 
(assuming full payment is ultimately made). Moreover, as stated above, 
Respondent’s financial difficulties occurred because Mr. Norinsberg stripped the 
capital from this regulated business in order to save his non-regulated 
businesses. The settled policy of revoking the violator’s license in this type of Ir 
case has been well received by the produce industry, and tends io achieve the c 
congressional purpose in enacting this remedial program. See Caito, supra, 48 
Agric. Dec. at 614-25, slip op. at 18-33. 

For the foregoing reasons, the following Order should be issued. . 


Order 


Respondent has committed wilful, flagrant and repeated violations of § 2(4) 
of the Act (7 U.S.C. § 499b(4)). Therefore, pursuant to § 8(a) of the Act (7 
U.S.C. § 499h(a)), Respondent’s license is revoked. 

This order shall take effect 30 days after service of this Decision and Order 
on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein-Editor. ] 
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In re: THE NORINSBERG CORPORATION. 
PACA Docket No. D-92-571. 
Order Denying Petition for Reconsideration filed October 18, 1993. 


The Judicial Officer denied a Petition for Reconsideration and oral argument for the reasons 
previously stated in the original Decision. 


John Vos, for Complainant. 
Leonard Kreinces, Great Neck, NY, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


Respondent’s request for reconsideration of the decision in this proceeding, 
and for oral argument, is denied for the reasons previously set forth in the 
Decision and Order filed September 24, 1993, and the Appendix thereto. 


In re) THE NORINSBERG CORPORATION. 
PACA Docket No. D-92-571. 
Stay Order filed December 8, 1993. 


John Vos for Complainant. 

Leonard Kreinces, Great Neck, NY, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: JACOBSON PRODUCE, INC. and GEORGE SAER, d/b/a G. W. 
"GEORGIE" SAER CO. 

PACA Docket No. D-92-555. 

Initial Decision and Order as to George Saer, d/b/a G. W. "Georgie" Saer 
Co. filed October 29, 1993. 


Unfair practices - Fraudulent purpose - Alteration of the Department’s inspection certificates - 
Misleading statements regarding the condition of perishable agricultural commodities in 
interstate commerce - Willfulness - License suspension. 
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Respondent willfully violated the Act by making misleading statements concerning the condition 
of perishable agricultural commodities shipped in interstate commerce. Respondent admitted 
that he intentionally altered USDA inspection certificates so as to deprecate the condition of ; 
produce fora fraudulent purpose. Judge Kane assessed a ninety day suspension of Respondent’s ( 
PACA license. 


Andrew Stanton, for Complainant. 
Charles C. Russo, Hauppauge, NY, for Respondent George Saer. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, 80 Stat. 384 (1966), as amended Pub. L. 95-251, 92 Stat. 
183 (1978)' and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1993). 

The Deputy Director of the Fruit and Vegetable Division of the 
Department’s Agriculture Marketing Service, by complaint filed June 17, 1992, 
alleges that Jacobson Produce, Inc., hereinafter "Jacobson," a licensee of the 
Department, and George Saer, hereinafter "Mr. Saer," a licensee of the 
Department, willfully, flagrantly and repeatedly violated the Perishable 
Agricultural Commodities Act, ch. 436, 46 Stat. 531, as amended, ch. 120, 48 
Stat. 584 (1934); ch. 719, 50 Stat. 725 (1937); ch. 456, 54 Stat. 696 (1940); Pub. 
L. 87-725, 76 Stat. 673 (1962); Pub. L. 91-107, 83 Stat. 182 (1969); Pub. L. 95- 
562, 92 Stat. 2381 (1978); Pub. L. 97-98, Title XI, 95 Stat. 1269 (1981); Pub. 
L. 97-352, 96 Stat. 1667 (1982); Pub. L. 98-273, 98 Stat. 166 (1984) [hereinafter 
the Act, or PACA] specifically § 2(4) thereof.? The complaint alleges that 
Jacobson and Mr. Saer, as an employee or agent of Jacobson, violated the Act 
by making false and misleading statements, for fraudulent purposes, upon 
purchases of produce in interstate commerce. Specifically, Jacobson and 
Mr. Saer are alleged to have altered reports prepared by employees of the 
United States Department of Agriculture. The respondents were advised 
upon the issuance of the complaint that their conduct warranted the 
suspension of their licenses to engage in the sale of produce for ninety days. 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993) [unofficial 
codifications of statutes are cited herein]. 


27 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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By answer filed August 27, 1992, counsel to Jacobson admits facts which 
identify it as a licensee of the Department of Agriculture and denies the 
essential allegations of the complaint and avers that Mr. Saer was but an 
independent contractor to Jacobson, that Jacobson had no notice of any 
violation of law by Mr. Saer, that Jacobson did not adopt or ratify Mr. Saer’s 
acts, that steps have been taken to prevent a reoccurrence, and that no 
employee of Jacobson committed the alleged violations. 

By answer filed August 31, 1992, counsel to Mr. Saer admits facts which 
identify him as a licensee of the Department of Agriculture and denies the 
essential allegations of the complaint. 

An oral hearing was held on February 2-3, 1993, in Uniondale, New York, 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions and arguments are rejected as being irrelevant, 
or lacking legal or evidentiary bases. In this opinion, "Tr." refers to the 
transcript of the public hearing.» "CX" refers to the numbered exhibits 
offered by complaint counsel. "CRX" refers to the lettered exhibits offered by 
counsel to Jacobson. Counsel to Mr. Saer did not offer exhibits into the 
record. 

The United States Department of Agriculture [hereinafter the Department] 
is represented by Andrew Y. Stanton, Esq., Washington, D.C. Jacobson 
Produce, Inc., is represented by Leonard Kreinces, Esq., Great Neck, New 
York. George Saer, d/b/a G. W. "Georgie" Saer Co., is represented by 
Charles C. Russo, Esq., Hauppauge, New York. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law reached. As a result, violations are found 
as alleged, and there is entered an order as requested by complaint counsel. 


Findings of Fact 


1(a). Jacobson Produce, Inc., is a corporation organized and existing 
under the laws of the State of New York. Its business mailing address is 
Hunts Point Terminal Market, Units 338-340, Bronx, New York 10474. At all 
times material herein, the corporate respondent has been licensed under the 
provisions of the PACA. License #662347 was issued to the corporate 


’Counsel’s motion filed April 16, 1993, to correct the transcript of this hearing is unopposed, 
and hereby granted. 
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respondent on March 31, 1966. (Complaint, Answer by Jacobson) 
Mr. Aaron Gisser, also known as Eddie Gisser (Tr. 486) was president and 
50% owner of Jacobson, through 1991. These relationships with Jacobson 
were continued by Mr. Gisser at least through February 3, 1993. (Tr. 495) 

1(b). George Saer, doing business as G. W. "Georgie" Saer Co., is an 
individual whose mailing address is 172 Ontario Avenue, Massapequa, New 
York 11758. At all times material herein, Mr. Saer maintained an office at 
the place of business of Jacobson and operated as a dependent agent of 
Jacobson (See Findings 1(b)-1(f), 11-16), and was licensed under the 
provisions of the PACA. License #750363 was issued to Mr. Saer on 
August 30, 1974. (Complaint, Answer by Mr. Saer) Mr. Saer was identified 
by Mr. Gisser as an independent broker with whom Jacobson had, at the time 
of the violations found to exist herein, and at least through February 3, 1993, 
a joint venture. (Tr. 499-500) Mr. Saer was not a salaried employee of 
Jacobson. (CX 12; Tr. 187, 458) Mr. Saer was not a director, officer or 
owner of any capital stock of Jacobson. (CX 1) 

1(c). Pursuant to an arrangement between Jacobson and Mr. Saer known 
as a joint account, business was pursued for profit. The first $200,000 in gross 
profit was assigned to Jacobson for the payment of overhead costs. 
Thereafter, Jacobson received 90% and Mr. Saer received 10% of profits 
obtained in the purchase by Jacobson of fresh produce from certain suppliers 
and the sale by Jacobson of this produce. (Tr. 459) 

1(d). Mr. Gisser exercised no control over Mr. Saer’s buying and selling 
of produce involving certain shippers. (Tr. 500, 513) Jacobson was the only 
entity for which Mr. Saer made purchases. (Tr. 457-459) Mr. Gisser did not 
make inquiry of Mr. Saer concerning any of the details affecting the 
transactions Mr. Saer pursued on behalf of Jacobson (Tr. 506, 507, 511) 
including the transactions here involving the alterations of the Department’s 
certificates. (Tr. 464-465, 473-474, 477-478, 480, 530) Mr. Saer testified: ". . . 
They’re not supposed to butt in with my business." (Tr. 478) Mr. Gisser had 
but once, six or seven years prior to 1991, attempted to inquire into the 
pricing of a product involved in a transaction Mr. Saer accomplished. 
(Tr. 462, 500) This particular incident reinforced an agreement made in 1972 
with officers of Jacobson that they would remain ignorant of the affairs which 
Mr. Saer wished to keep undiscussed. (Tr. 478, 500-501) Mr. Saer further 
testified with reference to his work station at Jacobson: “Nobody’s allowed at 
that. desk." (Tr. 462-463) 

1(e). In 1991, Mr. Saer on behalf of Jacobson entered into certain 
transactions with Red Hawk Farms, Inc., Pompano Beach, Florida, which 
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acted on behalf of various growers, including a grower known as Sealed Sweet, 
for the purchase and delivery of produce. (CX 9b, pp. 1-2) 

1(f). Mr. Saer directed the delivery of produce to Jacobson’s warehouse 
from which Mr. Saer and Jacobson’s sales personnel made sales in Jacobson 
name to customers. (Tr. 457-460, 463, 500) Produce was shipped to Jacobson 
on an open basis and the prices paid by Jacobson to its suppliers were 
determined after inspection of the product (Tr. 503) and after the prices to be 
received by Jacobson from its customers had been determined by Mr. Saer. 
(Tr. 461, 468, 473, 503-504) The purchases involved in this litigation made by 
Mr. Saer on behalf of Jacobson were the obligations of Jacobson, entering the 
accounts payable ledgers of Jacobson (Tr. 457, 460) which liabilities were 
discharged upon the issuance of Jacobson’s checks authorized by Mr. Gisser. 
(CX 3a, p. 1; 4a, p. 1; 5a, p. 1; Tr. 485) 

2. Mr. Saer acknowledged he altered inspection certificates of the United 
States Department of Agriculture. He testified, for example, "I said I changed 
the count." (Tr. 482) Mr. Saer further testified he knew he was violating the 
Act when he altered the certificates identified in Findings 3 through 8 and 10 
herein. (Tr. 493) Mr. Gisser did not attempt to discipline Mr. Saer for his 
misdeeds. (Tr. 526) 

3. Inspection certificate M O53276-2 was issued by an employee of the 
United States Department of Agriculture on May 28, 1991. (CX 3a, p. 6) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
a copy of such altered report to Red Hawk Farms, Inc., in Florida on May 28, 
1991. (CX 3b, p. 12; Tr. 251, 265-266) A copy of this altered inspection 
certificate, as obtained by the Department’s investigator, Mr. Coale, from the 
files of Red Hawk Farms, Inc. (Tr. 238), during his investigation in December, 
1991, and January, 1992 (Tr. 236), appears to have again been altered 
(temperature) in Florida. (CX 3b, p. 12; 3a, p.6) The record contains three 
versions of this certificate, each showing differing temperatures in this Florida 
crop of sweet peppers, frozen in the month of May: 28-32° at CX 3a, p. 6; 
39-42° at CX 3b, p. 12; 59-62° at CX 3c, p. 1. While the document in the 
record at CX 3a, p. 6 reflects a Red Hawk purchase order number 7653, the 
document at CX 3a, p. 12, after its receipt by Red Hawk, reflects a correction 
in the purchase order number to 7651. The document at CX 3a, p. 12 more 
accurately notes the purchase order numeral since it was written at the 
business of Red Hawk after the document was generated in New York. Red 
Hawk purchase order #7651 is linked to purchase order #3370 of Amerifresh, 
Tampa, Florida, at CX 3b, pp. 6, 8 which document is linked to the shipping 
manifest of Whiteside Farm Produce, Wimauma, Florida. (CX 3a, p. 7) This 
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document reflects a temperature of these peppers at 38-40°. Thereafter, on 
September 10, 1991, the Department corrected only the numeral identification 
of this certificate. (CRX F, G) 

4. Inspection certificate M O54520-2 was issued by an employee of the 
United States Department of Agriculture on June 28, 1991. (CX 4a, p. 4) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
June 28, 1991. (CX 4b, p. 5; Tr. 251, 268) The Department’s investigator 
obtained this copy from the files of Red Hawk Farms, Inc., during his 
investigation in December, 1991 and January, 1992. (Tr. 236, 268-269) 

5. Inspection certificate M 060996-6 was issued by an employee of the 
United States Department of Agriculture on October 3, 1991. (CX Sa, p. 15) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
October 3, 1991. (CX 5b, pp. 5, 6; Tr. 251, 270) A copy of this altered 
inspection certificate, as obtained by the Department’s investigator, Mr. Coale, 
from the files of Red Hawk Farms, Inc. (Tr. 238), during his investigation in 
December, 1991, and January, 1992 (Tr. 236), appears to have again been 
altered (checksum) in Florida. (CX 5b, p. 5; 5a, p. 15) 

6. Inspection certificate M 062717-4 was issued by an employee of the 
United States Department of Agriculture on November 5, 1991. (CX 6a, p. 
9) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 5, 1991. (CX 6b, pp. 3, 13; Tr. 251) Complaint counsel has not 
proposed (Findings, April 16, 1993, #13 at 10) that a copy of this inspection 
certificate was obtained from the files of Red Hawk Farms, Inc. 

7. Inspection certificate M 063117-6 was issued by an employee of the 
United States Department of Agriculture on November 8, 1991. (CX 7a, p. 
5) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 8, 1991. (CX 7b, p..3; Tr. 251, 273, 275) The Department’s 
investigator obtained this copy from the files of Red Hawk Farms, Inc. during 
his investigation in December, 1991, and January 1992. (Tr. 236, 273) 

8. Inspection certificate M 062718-2 was issued by an employee of the 
United States Department of Agriculture on November 5, 1991. (CX 8a, p. 
4) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent.a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 5, 1991. (CX 8b, p. 5; Tr. 251) The Department’s investigator 
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obtained this copy from the files of Red Hawk Farms, Inc. during his 
investigation in December, 1991, and January, 1992. (Tr. 236, 275-276) 

9. The copy of allegedly altered inspection report M 063118-4 in the 
record is not legible. (CX 9b, p. 4) 

10. Inspection certificate M 441571-7 was issued by an employee of the 
United States Department of Agriculture on December 13, 1991. (CX 10a, 
p. 7) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc. in Florida on 
December 13, 1991. (CX 10b, p. 3; Tr. 251) The Department’s investigator 
obtained this copy from the files of Red Hawk Farms, Inc. during his 
investigation in December, 1991, and January, 1992. (Tr. 236, 275-276) 

11. The alterations achieved by Mr. Saer for Jacobson (Findings 3-10) 
deprecated the condition of the fresh produce inspected by employees of the 
United States Department of Agriculture, thereby adversely affecting the 
merchantability of such produce. (CX 3b, p. 12; 4, p. 5; 5b, p. 5; 6b, p. 3; 7b, 
p. 3; 8b, p. 5; 10b, p. 3; Tr. 511-512) 

12. Mr. Saer testified that the alterations he made to the Department’s 
certificates did not result in financial loss to others. (Tr. 467, 490) This 
testimony is not supported by an accounting (CX 3a, p. 3) Mr. Saer submitted 
to Red Hawk by date of June 4, 1991, pursuant to a procedure described by 
him (Tr. 468-469), which accounting valued 1,344 cartons of sweet peppers at 
$9,007.50 after deductions for selling charges. Jacobson paid $8,169.00 to Red 
Hawk (CX 3a, pp. 1, 2) for these peppers, after having donated, in order to 
avoid dumping charges, 245 cartons containing damaged-by-freezing peppers 
to a charitable organization (CX 3a, p. 5) and Red Hawk invoiced Checkmate 
Truck Brokerage, Inc. of Homestead, Florida, $2,055.00 for these 245 cartons 
of frozen product. (CX 3b, p. 5) Since the value of these peppers was 
$9,007.50, and since Red Hawk received or was due $10,224.00, a loss of 
$1,216.50 was presented to the industry. 

13. Each of the altered certificates identified at Findings 3 (CX 3a, pp. 6, 
12), 4 (CX 4a, p. 4), 5 (CX Sa, p. 15), 6 (CX 6a, p. 9), 7 (CX 7a, p. 5), 8 (CX 
9a, p. 4), 10 (CX 10a, p. 7) were associated by the Department’s investigator 
with other documents in Jacobson’s paid accounts payable storage. (Tr. 122- 
123) These other documents included Jacobson’s paid checks in the following 
amounts: $9,869.00 (CX 3a, p. 1) which included payments of Red Hawk’s 
purchase order #7651 in the amount of $8,169.00 (CX 3a, p. 2) (peppers) and 
Red Hawk’s purchase order #7637 in the amount of $1,700.00 (CX 3a, p. 9) 
(squash); $4,776.00 (CX 4a, p. 1); $7,319.00 (CX Sa, p. 1); and purchase 
orders as indicated: #7790, $787.50 (CX 6a, p. 9); #7794-T, $675.00 (CX 7a, 
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pp. 1, 2); #RH 7792, $2,201.25 (CX 8a, pp. 1, 3); and #7891, $10,740.75 (CX 
10a, pp. 1, 2). 

14. Jacobson’s computerized records were utilized by Mr. Saer to calculate 
market pricing (Tr. 484), as Mr. Saer bought and sold in Jacobson’s name. 
(Tr. 461) 

15. Produce purchased by Jacobson through the efforts of Mr. Saer was 
delivered to Jacobson’s place of business and records required by the 
Department’s marketing regulations (7 C.F.R. § 46.18 (1991)), of the receipt 
of such deliveries were entered into Jacobson’s loading dock ledger. (Tr. 522- 
523) 

16. Mr. Saer did not issue brokers memos on the purchases he made for 
Jacobson (Tr. 522), as is required of licensees by the Department’s marketing 
regulations (7 C.F.R. §§ 46.28a-.29(a) (1991)). 

17. The officers or employees of Jacobson, including Mr. Gisser, had no 
knowledge that Mr. Saer altered the inspection certificates identified at 
Findings 3 through 8 and 10 herein (Tr. 474, 478, 480) Mr. Gisser was 
informed of the alterations of the certificates by the Department’s investigator 
during the investigation of December, 1991, and January, 1992. (Tr. 505, 508) 

18. The Department’s senior investigator, Mr. Summers, testified (Tr. 
303), that the Department’s Administrators responsible for the enforcement 
of the Act opine that alterations of inspection certificates are serious and very 
harmful practices inserted into the fresh produce industry (Tr. 342-344) and 
that Jacobson and Mr. Saer made false and misleading statements for 
fraudulent purposes, violating the Act at section 2.4. (Tr. 328) (7 U.S.C.A. 
§ 499b(4) (West 1980 & Supp. 1993)) 

19. Mr. Summers recommended that the licenses of Jacobson and 
Mr. Saer be suspended for ninety days (Tr. 343, 532-533), such 
recommendation being based upon the serious nature of the eight perceived 
violations which occurred over an extended period of time and that sanctions 
of this duration may be considered as being severe (Tr. 345) for the purposes 
of deterring Jacobson, Mr. Saer and the balance of the industry from similar 
prospective conduct. (Tr. 343-344) Mr. Summers further observed an 
aggravating factor (Tr. 344) as being Mr. Saer’s unchanged status, external to 
Jacobson, subsequent to Mr. Gisser’s receipt of information that inspection 
certificates had been altered. 

20. Mr. Summers also opined that knowledge of violative conduct or 
negligence supporting such conduct constitutes willfulness warranting the 
imposition of sanctions. (Tr. 370-371) 
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21. Jacobson, which has been a business entity for more than 60 years, 
employs 70 individuals (Tr. 517) and has gross annual sales of $25,000,000. 
(Tr. 516) Mr. Summers did not consider these factors, nor Jacobson’s prior 
record of compliance with the Act, in advancing his sanction recommendation. 
(Tr. 448) Mr. Gisser testified that a lengthy suspension of Jacobson’s license 
would put Jacobson out of business. (Tr. 518) 


Statutes and Regulations 


The Respondents are alleged to have violated the PACA in the following 
specific section: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce-- 


(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale 
of which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; or to fail to 
maintain the trust as required under Section 499e(c) of this title. 


The Act assigns liability for violations as follows: 
In construing and enforcing the provisions of this chapter, the act, 


omission, or failure of any agent, officer, or other person acting for or 
employed by any commission merchant, dealer, or broker, within the 


‘7 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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scope of his employment or office, shall in every case be deemed the 
act, omission, or failure of such commission merchant, dealer, or 
broker as that of such agent, officer, of other person.’ 


The Secretary has applied the following definitions to the interpretation of 
relevant sections of PACA in the following regulations: 


(n) Broker means any person engaged in the business of 
negotiating sales and purchases of produce in commerce for or on 
behalf of the vendor or the purchaser, respectively, except that no 
person shall be deemed to be a “broker" within the meaning of the Act 
if such person is an independent agent negotiating sales for or on 
behalf of the vendor and if the only sales of such commodities 
negotiated by such person are sales of frozen fruits and vegetables 
having an invoice value not in excess of $230,000 in any calendar year. 


(r) Receiving market commission merchant means any person 
operating on a receiving market who is engaged in the business of 
receiving produce in commerce for sale, on commission, for or on 
behalf of another. 


(s) Joint account transaction means a produce transaction in 
commerce in which two or more persons participate under a limited 
joint venture arrangement whereby they agree to share in a prescribed 
manner the costs, profits, or losses resulting from such transaction. 


(t) Produce means any perishable agricultural commodity, as 
defined in paragraph (4) of the first section of the Act. 


(u) Fresh fruits and fresh vegetables include all produce in fresh 
form generally considered as perishable fruits and vegetables, whether 
or not packed in ice or held in common or cold storage, but does not 
include those perishable fruits and vegetables which have been 
manufactured into articles of food of a different kind of character. . . . 


57 US.C.A. § 499p (West 4230 & Supp. 1993). 
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(y) | Tnuly and correctly to account means, in connection with: 


(2) Joint account transactions, to account by rendering a true 
and correct statement showing the date of receipt and date of final 
sale, the quantities sold at each price or other disposition of produce, 
the joint account cost of the produce, and the expenses properly 
incurred or other charges specifically agreed to in the handling thereof, 
plus any other information required by § 46.29; 


(ee) Employ and employment mean any affiliation of any person 
with the business operations of a licensee, with or without 
compensation, including ownership or self-employment. 


(ff) | Responsibly connected means affiliation as individual owner, 
partner in a partnership, or officer, director or holder of more than 10 
percent of the outstanding stock of a corporation or association.° 


The Secretary has clarified the duties of brokers and joint account partners 
as follows: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. 
Therefore, the duties described in these regulations are not to be 
considered as a complete description of all of the duties required but 
is merely a description of their principal duties. The responsibility is 
placed on each licensee to fully perform any specification or duty, 


7 C.F.R. § 46.2 (1991). 
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express or implied, in connection with, in connection with any 
transaction handled subject to the Act.’ 


The duties of merchants and joint account partners are as follows: 


(a) | General. All licensees who accept produce for sale on 
consignment or on joint account are required to exercise reasonable 
care and diligence in disposing of the produce promptly and in a fair 
and reasonable manner. ... Complete and detailed records shall be 
prepared and maintained by all commission merchants and joint 
account partners covering produce received, sales, quantities lost, dates 
and cost of repacking or reconditioning, unloading, handling, freight, 
demurrage or auction charges, and any other expenses which are 
deducted on the accounting, in accordance with the provisions of § 
46.18 through § 46.23. When rendering account sales for produce 
handled for or on behalf of another, an accurate and itemized report 
of sales and expenses charged against the shipment shall be made. It 
is a violation of section 2 of the Act to fail to render true and correct 
accountings in connection with consignments or produce handled on 
joint account. Charges which cannot be supported by proper evidence 
in the records of the commission merchant or joint account partner 
shall not be deducted. The commission merchant or joint account 
partner may be held liable for any financial loss and for other penalties 
provided by the Act, due to his negligence or failure to perform any 
specification or duty, express or implied, arising out of any transaction 
subject to the Act.* 


Statutory authority to suspend respondents’ licenses is based on the 
following: 


(a) Whenever (a) the Secretary determines, as provided in section 499f 
of this title, that any commission merchant, dealer, or broker has 
violated any of the provisions of section 499b of this title, or .. . , the 


77 C.F.R. § 46.26 (1991). 


*7 CER. § 46.29 (1991). 
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Secretary may publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender for a period not 
to exceed ninety days, except that, if the violation is flagrant or 
repeated, the Secretary may, by order, revoke the license of the 
offender; .. 


The imposition of sanctions by Federal agencies is restricted by the 
Administrative Procedure Act. It provides: 


(a) This section applies, according to the provisions thereof, to 
the exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or 
order issued except within jurisdiction delegated to the agency and as 
authorized by law. 


(c) | When application is made for a license required by law, the 
agency, with due regard for the rights and privileges of all the 
interested parties or adversely affected persons and within a reasonable 
time, shall set and complete proceedings required to be conducted in 
accordance with sections 556 and 557 of this title or other proceedings 
required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or annulment of a 
license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements.’° 


°7 U.S.C.A. § 499h(a) (West 1980 & Supp. 1993). 


5 U.S.C.A. § 558 (West 1977 & Supp. 1993). 
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Discussion 


Mr. Saer and Jacobson have long engaged in the joint pursuit of business 
for profit. They engage in a business perceived to be very private for the 
market does not enjoy public presale disclosure of its stock-in-trade, and there 
is no public contemporaneously verified knowledge of transaction prices. It 
is a business in which the parties must be trustworthy. 

Congress has enhanced that charter through the licensing system directed 
by the Department. Honesty is the ultimate yoke imposed by a license. It 
assures the growers who present necessary nutrition to the nation’s tables, a 
return for their labor and recompense for the risks they assume. These 
growers must remove their products from fields and orchards within finite 
periods of time, for the results of their skills have very limited nutritional and 
palatable periods. Therefore, produce is often picked and shipped, without 
customers and without prices, but under the care of the industry’s licensed 
brokers. 

Those who have situated themselves as brokers, Mr. Saer, Jacobson, and 
their competitors, likewise operate with uncertainties. They use the modern 
means of communication to acquire inventories, but the quality and quantity 
of that which they must resell is not revealed until it is placed on their 
receiving docks. There, prices emerge upon a valuation based upon the 
unbiased physical inspections by the Department’s employees. The records 
of their inspections, the certificates described in this litigation, are crucial to 
this commerce. These certificates are the evidence of reality and they are 
used to price the industry’s transactions. 

Senator Borah of Idaho, a patron of PACA, introduced S. Bill 108 which 
was enacted as Pub. L. 325 71st Congress as follows, in part:" 


The bill has for its purpose regulating and controlling the 
merchandising of fresh fruits and vegetables. It undertakes, in the first 
place, after section 1--which is merely a definition of terms--to define 
what is unfair conduct as between shippers of fresh fruits and 
vegetables and commission merchants, dealers, and brokers. 


"71 Conc. REC. 2163 (1929) (Statement by Senator Borah). 
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It will be seen that the object of the bill is to lay down certain rules 
which shall govern as between the commission merchant, the dealer, 
the broker, and the shipper of perishable products, that they may not 
be rejected without reason when they reach the market, and that they 
may not be dumped without reason. As the Senator undoubtedly 
knows, at the present time one who ships to market perishable 
products from a point a thousand or two thousand miles away from the 
market is at the mercy of the commission merchant or the dealer as to 
the condition of the stuff when it reaches the market; and many times 
that condition is represented to be such as the producer feels is 
fraudulent or unfair. 


The bill is designed, in the first place, to lay down certain rules as 
to what shall be fair conduct, and then, secondly, to place the 
commission merchant and dealer under license, and to give to the 
Secretary of Agriculture power, under certain conditions, to cancel the 
license. 


And, Mr. Summers of Washington, introducing H.R. 5663, spoke as follows, 
in part: 


This bill was introduced by me on December 2, 1929. Since the 
producer ultimately sustains the major portion of the losses now 
resulting from unfair and fraudulent practices this legislation will bring 
substantial relief to the million producers of fruits and vegetables. . . . 


The House Report accompanying S.B. 108 discloses the high regard 
assigned to the Department’s certificates: 


The bill also provides for a permissive inspection service by which 
any person interested in the commodities covered by this bill may 
obtain an official certification as to their quality and condition. The 
Secretary of Agriculture is authorized to make such inspections either 
by employees of the Department of Agriculture or competent persons 
licensed for that purpose. Service following this principle is now 
conducted by the Department of Agriculture under authority contained 


72 Cona. REC. 4243 (1930) (Statement by Mr. Summers). 
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in the annual appropriation act. This section merely gives permanent 
authorization to that service with respect to the commodities covered 
by this bill and clarifies certain fiscal procedure in connection 
therewith. Certificates issued under this section are receivable in all 
courts of the United States as prima facie evidence of the facts therein 
contained. This service is a vital and integral part of the administrative 
machinery needed to enforce this act.” 


Congress knew the practices which were inimical to the industry’s strength. 
The report advises: 


The unfair and fraudulent practices in the marketing in interstate 
and foreign commerce of fresh fruits and vegetables, live and dressed 
poultry, and eggs which the bill declares to be unlawful are-- 


(4) | For any commission merchant, dealer, or broker to make any 
fraudulent and misleading statement concerning the condition, quality, 
quantity, or disposition of, or the condition of the market for, any such 
commodity, or to fail or refuse to correctly account to the person with 
whom the transaction in such commodity is had. 


Violations of any of the foregoing provisions are punishable by a 
suspension or revocation of the license of the offender.” 


The report repeated: 


The effective control of this and other unfair and unethical 
practices, such as false accounting and failure to pay on the part of 
commission merchants for produce intrusted to them for disposition, 
the circulation of fictitious and misleading market quotations in 


'5H.R. Rep. No. 1041, 71st Cong., 2nd Sess. 4. 


“Td., at 3. 
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connection with the soliciting of consignments, making false reports 
concerning the quality and condition of products, and the making of 
fraudulent charges in connection with marketing services by 
commission merchants, dealers, and brokers are problems of long 
standing. These problems are of equal interest and seriousness to the 
farmer, the honest dealer, and the cooperative marketing association.” 


These features of congressional intent have been analyzed by the Court of 
Appeals serving the State in which Mr. Saer resides and in which Jacobson 
does business. George Steinberg & Son, Inc. v. Butz., 491 F.2d 988, 990 (2nd 
Cir. 1974), cert. denied, 417 U.S. 904, 419 U.S. 830. In Steinberg, the court 
determined that the failure of a Department’s licensee to timely pay for 
produce subsequently barred that entity and any person responsibly connected 
with such entity, whether such was a licensee or not, from participation in the 
industry which Congress wished regulated by the Department. While the 
Department’s enforcement actions, up to this present matter, have dealt with 
other manifestations of unfairness, it is certain that Congress did not intend 
that actions brought to enforce the Act at § 2(4), be limited to specific acts 
of commission or omission, for the act as described in its formation was 
directed to the elimination of the general spectrum unfair practices in the sale 
and distribution of produce. These unfair practices were identified, to wit: 


... To make any fraudulent and misleading statement concerning the 
condition, quality, quantity, or disposition of ...any such 
commodity. . . .’ 


And, again: 


. such as ... making false reports concerning the quality and 
condition of products. . . .”” 


'STq., at 2. 
id at 3. 


"Td., at 2. 
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Mr. Saer made false reports concerning the produce sent to Jacobson by 
Red Hawk Farms, Inc. He made statements which were misleading and 
introduced such statements into interstate commerce with the result that 
opportunities for fraud were presented as described in Findings 3 and 12. 
And, Mr. Saer utilized a most convenient format to deliver that deception. 
He used the official form and signature of an impartial Department inspector 
to facilitate a deception that rippled in Florida. (Finding #3) These 
misleading statements (Finding #11) concerned the quality, condition, and 
indeed, quantity of produce delivered by a supplier to Jacobson’s warehouse 
floor. Mr. Saer intended by the alteration of the certificates, to assuage an 
out-of-state supplier, "to get him out of my hair." (Tr. 492) This is indeed an 
unequivocal statement and it is sufficient to reach the Act’s standard which 
prohibits the dissemination of misleading statement, "... if made for a 
fraudulent purpose. . . .""* 

In this Act, the qualifier is taken to prohibit all but those statements 
uttered by mistake or accident. Here, Mr. Saer’s intent was formed and 
realized upon multiple occasions in order to mollify an employee of 
Jacobson’s supplier. His actions were undertaken to deceive, revealing an 
intent to do that which is prohibited by the Act. Even recklessness was 
abandoned. He proceeded with knowledge that his actions were prohibited. 
(Tr. 493) He intended and he acted. His fraud is characterized by the 
presence of both intent and deed. Magee et al. v. Manhattan Life Insurance 
Co., 92 U.S. 93, 98-101 (1875); State by Abrams v. Abandoned Funds 
Information Center, Inc., 493 N.Y.S.2d 907, 909 (N.Y. App. Div. 1985). 

A suspension of Mr. Saer’s license will be ordered, as a sanction upon his 
misdeeds. It is noted that a more severe sanction was entered in Harry Klein 
Produce Corp. v. United States Department of Agriculture, 831 F.2d 403, 406 
(2nd Cir. 1987), a case which involved the incorrect reporting by a licensed 
consignor and joint venturer of data to produce shippers. 

A suspension will also be ordered upon Jacobson. 

The facts reveal that Jacobson’s officers had no knowledge that Mr. Saer 
was engaged in the alteration of the Department’s certificates. (Finding #17) 
However, this lack of knowledge was a studied phenomenon, achieved, and 
maintained for more than two decades by Mr. Saer and by officers of 
Jacobson. (Finding #1(d)) The results of the desired ignorance must be 
shared, for Jacobson having pursued and accepted the benefits of the agency 


"7 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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agreement with Mr. Saer cannot, after the illegal activity of Mr. Saer, now 
decline the existence of that agency. 

The owners, officers and employees of Jacobson have engaged, for profit, 
in the produce business since at least 1945. (Tr. 496) Mr. Saer has helped 
that business as an agent for many years, even though he was not an 
employee, officer or owner. And indeed, Mr. Saer could not have pursued 
business without Jacobson. (Finding #1(b)) Agency existed for Mr. Saer 
intended to serve Jacobson exclusively (Finding #1(d)), derived and increased 
his income as Jacobson’s income progressed (Finding #1(c)), and utilized 
Jacobson’s property in the transaction of the business. (Finding #1(f)) 
Jacobson accepted Mr. Saer’s efforts as those of an agent, for it permitted the 
use of facilities pursuant to a long standing agreement (Finding #1(d)) 
entered transactions achieved by Mr. Saer upon its corporate ledgers, assumed 
the obligations to pay for the transactions stimulated by Mr. Saer (Finding 
#1(f)), allowed its name to be used in the very transactions infected by 
Mr. Saer’s deceptions (CX 3, 8, 10) and profited by the forgeries of Mr. Saer. 
(Finding #11) Mr. Saer’s name was attached to Jacobson’s in the industry’s 
trade directories. (CRX E) It was Jacobson which paid the invoices 
generated by Mr. Saer’s activities. (Finding #13) and it was Jacobson which 
did not require Mr. Saer to proclaim agency pursuant to regulations. (Finding 
#16) 

The statute requires this resolution for: 


...the act... of... other person acting for or employed by any 
... broker, within the scope of his employment of office, shall in every 
case be deemed the act ... of such .. . broker. . . .” 


There are certain facts which Jacobson’s counsel contends prevent 
assignment of agency. These focus on the lack of knowledge by officers or 
employees of Jacobson concerning Mr. Saer’s illegal activities (Finding #17) 
and upon the argument that Mr. Saer’s actions were the ultra vires activity of 
an employee, or independent contractor. Counsel cites Ehrich, et al v. 
Guaranty Trust Co. of New York, 186 N.Y.S. 103, 107 (N.Y. App. Div., First 
Department 1921), aff'd, 223 N.Y. 637 (1927). However Ehrich, and Brink’s 
Inc. v. The City of New York, 546 F. Supp. 403 (S.D. N.Y. 1982) dealt with the 
relationships of employers and employees. Mr. Gisser testified Mr. Saer was 


°7 U.S.C.A. § 499p (West 1980 & Supp. 1993). 
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not an employee of Jacobson. (Finding #1(b)) Mr. Saer was an agent who 
was appointed” to his post in 1972 (Finding #1(d)), an agent who did not 
enjoy an equal division of profits. (Finding #1(c)) Pursuant to the 
understanding under which Mr. Saer labored to serve only Jacobson, 
Mr. Saer’s intent was to buy produce for Jacobson as cheaply as he could. 
Mr. Saer’s alteration of the Government's certificates enhanced that purpose. 
The rights of non-parties to be protected from an agreement between 
Jacobson and Mr. Saer were addressed in Shulman Transport Enterprises, Inc., 
744 F.2d 293, 295 (2nd Cir. 1984) as follows: 


... Where the public interests or the rights of third parties are 
involved, the relationship between contracting parties must be 
determined by its real character rather than by the form and color that 
the parties have given it, citing Quackenbos v. Sayer, 62 N.Y. 344, 346 
(1875). 


The obligations of those who permit fraud upon strangers to flourish were 
also discussed in Southland Corporation v. Bukhari, 748 F. Supp. 988, 989 
(E.D. N.Y. 1990) and Carrero v. New York City Housing Authority, 668 F. 
Supp. 196, 202 (S.D. N.Y. 1987). 

Jacobson participated in Mr. Saer’s fraud by operation of a unique statute 
regulating commercial activity. The traditional standards of fraud, intent and 
deed, need not be satisfied as to Jacobson. Abrams v. Abandoned Funds 
Information Center, Inc., supra at 909. In Allstate Ins. Co. v. Foschio, 462 
N.Y.S.2d 44, 46 (N.Y. App. Div. (1983)), we find: 


The term “fraudulent or deceptive practices," as used in relation to 
the regulation of commercial activity, is often broadly construed, but 
has generally been interpreted to include those acts which may be 
characterized as dishonest and misleading (see People v. Federated 
Radio Corp., 244 N.Y. 33, 38-39, 154 N.E. 655; Matter of Lefkowitz v. 
Bull Investment Group, 46 A.D.2d 25, 28, 360 N.Y.S.2d 488; Matter of 
Prudential Adv. v. Attorney-General of State of N.Y., 22 A.D.2d 737, 253 


*This case’s results, obtained on the strength of Act’s assignments, also reflects the apparent 
authority theory described in the primary summary of that theory in American Society of 
Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556, 565-566, 102 S. Ct. 1935, 1942, 72 
L.Ed. 330 (1982). 
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N.Y.S.2d 491; Executive Law, § 63, subd. 12; General Business Law, § 
349). 


Since the purpose of such restrictions on commercial activity is to 
afford the consuming public expanded protection from deceptive and 
misleading fraud, the application is ordinarily not limited to instances 
of intentional fraud in the traditional sense (Matter of State of New 
York v. Bevis Ind., 63 Misc.2d 1088, 314 N.Y.S.2d 60; see, also, People 
v. Federated Radio Corp., supra; Matter of Lefkowitz v. Bull Investment 
Group, supra). Therefore, proof of an intent to defraud is not 
essential. 


Had this been a criminal prosecution, the jury could have been given a so- 
called ostrich instruction, which is appropriate where facts support the 
existence of the deliberative ignorance connecting lawbreakers. United States 
v. Gregory Scott Bigelow, et al., 914 F.2d 966, 970 (7th Cir. 1990), cert. denied, 
111 S. Ct. 1077 (1991). Jacobson through its officers, principally Mr. Gisser, 
pursued ignorance of Mr. Saer’s activities, a". . . notorious neglect of explicit 
provisions of law. . . ." Eastern Produce Co., Inc. v. Benson, 278 F.2d 606, 609 
(3rd Cir. 1960) an ignorance which leads to the “willfulness" issue. 

The Government intends that this litigation result in the suspension of the 
licenses held by Mr. Saer and Jacobson, an action which is a sanction imposed 
pursuant to the Administrative Procedure Act, 5 U.S.C.A. § 551(10)(G) (West 
1977 & Supp. 1993), Moore v. Madigan, 789 F. Supp. 1479, 1488, n.10 (W.D. 
Mo. 1992), aff'd, 990 F.2d 375 (8th Cir. 1993). However, by that same Act, 
as previously cited, 5 U.S.C.A. § 558 (West 1977 & Supp. 1993) a sanction 
may not be imposed, following a hearing of the character here displayed, 
absent a legal conclusion that the violations found to exist were obtained 
under "willful" conditions or following an opportunity for adherence to the 
subject law. 

There are no facts suggesting that Mr. Saer or Jacobson were given a 
written warning and an opportunity to desist their frauds. The Government 
therefore argues that respondents displayed the willfulness as defined by 
precedent, recognizing that assessment of a sanction is not a fact-finding 
procedure. Moore v. Madigan, supra, at 1487. 
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The Secretary, through his Judicial Officer,” has adopted, Henry S. 
Shatkin, 34 Agric. Dec. 296, 300, 314 (CEA Dkt. No. 211) (February 14, 1975), 
the following definition of willfulness: 

",... if a person 1) intentionally does an Act which is prohibited, - 
irrespective of evil motive or reliance on erroneous advice, or 2) acts 


with careless disregard of statutory requirements, the violation is 
willful.” 


While there is a diversity of opinion in the several courts of appeals 
regarding the character of “willfulness," the Judicial officer has been of the 
opinion, Henry S. Shatkin, supra, at 306-314 that Economou et al. v. United 
States Dept. of Agriculture, 494 F.2d 519 (2nd Cir. 1974) "... will not be 
followed as a precedent in any proceeding before this Department." Further, 
the opinion in Economou, supra, could not be cited as precedent as it is a per 
curiam opinion. However, the opinion in Economou was issued after that in 
George Steinberg & Son, Inc. v. Butz, supra, at 994 which provides the 
following: 


Moreover, the “second chance" doctrine would apply only if the 
violations had not been willful. It is clear enough that under § 9(b), 
doing an act which is prohibited and doing it intentionally "irrespective 


"'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as Administrator of the Packers and 
Stockyards Act regulatory program). This officer has confirmed that he, receives remuneration, 
and serves, subject to the pleasure of the Secretary, whose interests in the enforcement of the 
Department’s regulations and standards cited in this matter, are entrusted to complaint counsel. 
World Wide Citrus, 90 AMA Docket No. 907-18, Randolph Marketing Company, 90 AMA Docket 
No. F&V 907-17, 50 Agric. Dec. 319 (May 9, 1991). 


2Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). See also Diane Mattes et al. v. U.S., 
721 F.2d 1125, 1129 (7th Cir.1983) and Samuel Esposito, 38 Agric. Dec. 613, 663-665 (AWA Dkt. 
No. 101) (April 26, 1979). “Willfulness" has been less stringently defined in Capital Produce 
Company, Inc. v. United States, 930 F.2d 1077 (4th Cir. 1991), Hutto Stockyard,Inc. v. United States 
Department of Agriculture, 903 F.2d 299 (4th Cir. 1990), Capitol Packing Co. v. United States, 
350 F.2d 67 (10th Cir. 1965). 
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of evil motive or reliance on erroneous advice" or "acts with careless 
disregard of statutory requirements" are willful. 


The willful character of Mr. Saer’s violations is cast upon Jacobson who, 
by statute and in fact, appreciated Mr. Saer as its agent. Jacobson, as a 
function of that agency, sought the ignorance of Mr. Saer’s specific actions, 
but the commercial bonds that encouraged Mr. Saer to knowingly violate the 
Act, also should have encouraged to Jacobson to knowingly assure itself that 
Mr. Saer was conducting business “honestly.". The failure of Jacobson’s 
officers to take these steps displayed a careless disregard for the Act, a 
criteria sufficient to conclude that willful violations occurred also on the part 
of Jacobson. 

Since the Department has not sought a suspension of respondents’ licenses 
for more than ninety days, it is not necessary to consider, pursuant to the Act 
at 7 U.S.C.A. § 499h (West 1980 & Supp. 1993), if the frauds were flagrant 
or repeated. 

The further arguments of counsel to the effect that Mr. Saer was not 
linked to Jacobson, that Jacobson had no knowledge of the frauds, that 
Jacobson was not given notice of any perceived violation, that remedial steps 
have been taken, that respondents’ license history is unblemished, that the 
fraud did not enjoy or intend profit, and that a severe sanction is not 
warranted are not persuasive. The disciplinary results achieved herein 
comport with those required in Harry Klein Produce v. U.S. Dept. of 
Agriculture, supra, George Steinberg & Son, Inc. v. Butz, supra, and Zwick v. 
Freeman, 373 F.2d 110 (2nd Cir. 1967). 

The Department has recently repeated in The Norinsberg Corporation, 52 
Agric. Dec. slip op. at 1415 (PACA Dkt. No. D-92-571) (September 24, 
1993), its sanction policy as that". . . set forth in S.S. Farms Linn County, Inc., 
et al. (Decision as to James Joseph Hickey and Shannon Hansen) (AWA DKt. 
No. 89-03) (February 8, 1991), aff'd, No. 91-70169 (9th Cir. 1993) (Table) (text 
in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3), as 
follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-462 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 











1654 PERISHABLE AGRICULTURAL COMMODITIES ACT 


nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, 
always giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
congressional purpose. 


The testimony” of the Department’s sanction witness was, in part as 
follows: (Tr. 535) 


THE WITNESS: I think what I said before, that the seriousness of 
the nature is the destruction of the impartiality of the inspection 
service and then the effect it has on industry members being able to 
trust one another with the documents they’re receiving. 


Therefore, the recommendations of complaint counsel (Proposed Order, 
April 16, 1993), as to sanctions, are adopted and ordered.” 


Conclusions 


Based upon the entry of the above findings of fact and upon the existence 
of those facts within the context of the Perishable Agriculture Commodities 
Act, it is concluded that respondents have willfully violated the Act at 7 
US.CA. § 499b (West 1980 & Supp. 1993) by making misleading statements 
upon the alteration of the Department’s inspection certificates, such 
alterations being introduced into certain commercial transactions of interstate 
commerce by which perishable agricultural products were shipped during 1991. 

Accordingly, the following order is entered. 





The Department’s Judicial Officer has determined that recommendations by the 
Department’s officials regarding sanctions may be advanced in brief form, rather than by the 
process of presenting testimony. Mary Bradshaw, 50 Agric. Dec. 499, 508 (AWA Dkt. No. 90-22) 
(May 17, 1991). 


*It appears that the Department’s Judicial Officer will reduce the duration of suspensions 
based upon the increasing significance of the licensee to the produce industry. R.H. Produce, 
Inc., 43 Agric. Dec. 511, 522, n. 11 (PACA Dkt. No. 2-6069) (April 6, 1984). 
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Order 


The licenses of respondents are suspended for ninety days. 

Pursuant to the Rules of Practice, this Decision will become final without 
further proceedings thirty-five (35) days after service unless appealed to the 
Secretary by a party to the proceeding within thirty (30) days after service as 
provided in the Rules of Practice. 7 C.F.R. § 1.145 (1989). 

This Order shall take effect on the eleventh (11th) day after this Decision 
becomes final. 

Copies hereof shall be served upon respondents and counsel. 

[This Decision and Order became final December 8, 1993.-Editor] 
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MISCELLANEOUS ORDERS 


In re: SOUTHEAST FROZEN FOODS, INC., a/t/a TWIN PACKING 
COMPANY and GOLDEN BANANA, INC. 

PACA Docket No. D-92-534. 

Order Denying Motion for Reconsideration filed July 8, 1993. 


John Vos, for Complainant. 
Raymond R. Magley, Jacksonville, FL, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On May 26,. 1993, I issued an Order granting Complainant’s motion to 
dismiss the March 26, 1992, Complaint with prejudice. On June 29, 1993, Del 
Monte Tropical Fruit Company petitioned for reconsideration of the Order. 
Del Monte’s petition is denied. 

Del Monte has no standing to petition for reconsideration. The only 
parties to this proceeding are the Complainant, representing the US. 
Department of Agriculture, and Respondent, Southeast Frozen Foods, Inc. 
Neither party opposed the dismissal. Complainant requested it and, according 
to Complainant’s motion, Respondent agreed to it. 


In re: VICTORIA G. REED, d/b/a ONLY THE BEST PRODUCE. 
PACA Docket No. D-93-541. 
Dismissal of Notice to Show Cause filed August 9, 1993. 


John Vos, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


On August 4, 1993, the Complainant herein has filed a Withdrawal of 
Notice to Show Cause. Accordingly, the matter is dismissed. 
Copies hereof shall be served upon the parties. 
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In re: JERRY L. RUSSELL d/b/a RUSSELL’S QUALITY PRODUCE CoO. 
PACA Docket No. D-93-546. 
Order Dismissing Notice to Show Cause filed September 8, 1993. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge 


Upon good cause shown, Complainant’s motion to dismiss its Notice to 
Show Cause is granted. 


In re: WLH GROUP USA, INC., JNW INVESTMENTS, INC., and TSW 
INVESTMENTS, INC. 

PACA Docket No. D-93-514. 

Order of Dismissal filed October 22, 1993. 


Joann Waterfield, for Complainant. 
Victor V. Hoff, Seattle, WA, for Respondents. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On October 21, 1993, Complainant filed a "Motion to Dismiss Without 
Prejudice" which reads, in part: 


Complainant and the Department of Justice believe that proceeding 
with the administrative action filed against WLH Group, USA, Inc., 
JNW Investments, Inc. and TSW Investments, Inc. would impede 
concurrent grand jury proceedings and an on-going criminal 
investigation. Those proceedings involve the same respondents and the 
same actions underlying the complaint. 


Because Complainant is precluded from proceeding to an 
administrative hearing, and Judge Bernstein will not continue this 
matter until such time as Complainant can proceed, Complainant 
hereby moves for a dismissal without prejudice as to respondents WLH 
Group, USA, Inc., JNW Investments, Inc. and TSW Investments, Inc. 
Complainant’s motion should not be construed as a reflection on the 
strength of the Department of Agriculture’s case; Complainant stands 
ready to proceed to hearing now and believes it could substantiate its 








1658 PERISHABLE AGRICULTURAL COMMODITIES ACT 


allegations with the evidence and information in its possession and 
would do so now if an administrative hearing would not compromise 
the criminal action being undertaken by the grand jury and the 
Department of Justice. Complainant fully intends to file administrative 
complaints against each and every respondent as soon as the 
Department of Justice notifies Complainant that doing so will no 
longer interfere with the criminal matter. 


In a written statement of position, filed October 19, 1993, Respondents 
confirmed that they do not oppose a motion by Complainant to dismiss. 
However, in that statement, Respondents requested that they be awarded 
"terms" in accordance with Federal Rule of Civil Procedure 41(d)(2). The 
Federal Rules of Civil Procedure do not apply to this procedure and I do not 
have any authority to grant terms or conditions, monetarily or otherwise, as 
requested by Respondents. Therefore, Respondents’ application for terms can 
not be granted. 

In addition, in Respondents’ October 21, 1993, "Response of Respondents 
to Complainant’s Motion to Dismiss," Respondents requested that the 
dismissal be with prejudice. However, Rule of Practice 1.143(b) prohibits the 
granting of a dismissal with prejudice. Therefore, that application is also 
denied. 

Accordingly, Complainant’s motion is granted. This matter is dismissed 
without prejudice. 


In re: WLH GROUP USA, INC., JNW INVESTMENTS, INC., and TSW 
INVESTMENTS, INC. 

PACA Docket No. D-93-514. 

Correction filed October 26, 1993. 


Joann Waterfield, for Complainant. 
Victor V. Hoff, Seattle, WA, for Respondents. 
Correction issued by Edwin S. Bernstein, Administrative Law Judge. 


On October 22, 1993, Respondents telefaxed a Motion to Correct Order 
of Dismissal. Respondents move to delete the following sentence from page 
two, paragraph one, of the Order of Dismissal, filed October 22, 1993: 
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In a written statement of position, filed October 19, 1993, 
Respondents confirmed that they do not oppose a motion by 
Complainant to dismiss. 


Respondents’ motion is granted. Page two, paragraph one, of the Order 
of Dismissal is corrected as follows: 


In a written statement of position, filed October 19, 1993, 
Respondents requested that they be awarded “terms” in accordance 
with Federal Rule of Civil Procedure 41(d)(2). The Federal Rules of 
Civil Procedure do not apply to this procedure and I do not have any 
authority to grant terms or conditions, monetarily or otherwise, as 
requested by Respondents. Therefore, Respondents’ application for 
terms can not be granted. 


In re: DOUBLE B QUALITY PRODUCE, INC., FRESH WESTERN 
MARKETING, INC., and GOLDEN FARMS EXPRESS, INC. 

PACA Docket No. D-93-507. 

Order of Dismissal filed November 26, 1993. 


Joann Waterfield, for Complainant. 

Myron F. Smith, Fresno, CA, for Respondent Double B Quality Produce, Inc. 

Stephen P. McCarron, Washington, D.C., for Respondent Fresh Western Marketing, Inc. 
Brian C. Leighton, Clovis, CA, for Respondent Golden Farms Express, Inc. 

Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On November 24, 1993, Complainant filed a "Motion to Dismiss Without 
Prejudice" which reads in part: 


Complainant, the Office of the Inspector General, and the 
Department of Justice believe that proceeding with the administrative 
action filed against Double B Quality Produce, Inc., Fresh Western 
Marketing, Inc., and Golden Farms Express, Inc. would impede an on- 
going criminal investigation. Those proceedings involve the same 
respondents and the same actions underlying the complaint. 


Because Complainant is precluded from proceeding to an 
administrative hearing, and Judge Bernstein will not continue this 
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matter until such time as Complainant can proceed, Complainant 
hereby moves for a dismissal without prejudice as to respondents 
Double B Quality Produce, Inc., Fresh Western Marketing, Inc., and 
Golden Farms Express, Inc. Complainant’s motion should not be 
construed as a reflection on the strength of the Department of 
Agriculture’s case; Complainant stands ready to proceed to hearing 
now and believes it could substantiate its allegations with the evidence 
and information in its possession and would do so now if an 
administrative hearing would not compromise the criminal investigation 
being undertaken by the Office of Inspector General and the 
Department of Justice. Complainant fully intends to file administrative 
complaints against each and every respondent as soon as the 
Department of Justice notifies Complainant that doing so will no 
longer interfere with the criminal matter. 


Complainant’s motion is granted. This matter is dismissed without 
prejudice. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


REPARATION DECISIONS 


ONTARIO INTERNATIONAL, INC. v. THE NUNES COMPANY, INC. 
PACA Docket No. R-92-180. 
Decision and Order filed August 11, 1993. 


Suitable Shipping Condition Warranty — contract destination is not necessarily identical with 
destination specified in freight contract. 

Inspections — foreign survey which gave estimate of remaining commercial value of load was 
inadequate as a record of the condition of the commodity, and could not be used in assessing 
damages. 


Where complainant purchased a load of cauliflower from respondent on an f.o.b. basis, and 
shipping instructions, as well as respondent’s confirmation and other documentation, showed that 
respondent understood that the load was destined for Sweden, but complainant acccpted the 
load at shipping point and contracted for its transport, it was held that the agreed contract 
destination was Sweden, and that the suitable shipping condition warranty was applicable to that 
destination. 

A timely Swedish survey of the cauliflower which noted and described poor condition of 
commodity without giving percentage of defects, and then estimated the remaining commercial 
value of the load, was found to be inadequate as a record of the condition of the goods on 
arrival in Sweden, and could not be used in assessing damages. 


George S. Whitten, Presiding Officer. 

Stephen P. McCarron, Washington, D.C., for Complainant. 
Thomas R. Oliveri, Newport Beach, CA, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $9,883.96 in connection with a transaction in interstate and foreign 
commerce involving a shipment of cauliflower. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
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Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also filed 
a brief. 


Findings of Fact 


1. Complainant, Ontario International, Inc., is a corporation whose 
address is 1201 East Fayette Street, Syracuse, New York. 

2. Respondent, The Nunes Company, Inc., is a corporation whose address 
is P. O. Box 673, Salinas, California. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about February 28, 1991, respondent sold to complainant onc 
truck load of U.S. No. 1 cauliflower, consisting of 1,120 cartons, size 16, for 
$8.25 per carton, plus $23.50 for a temperature recorder, $45.00 for a shipping 
point inspection, and $15.00 for a phytosanitary certificate, or a total of 
$9,323.50, f.o.b. Yuma, Arizona, with a contract destination of Helsingborg, 
Sweden. 

4. On February 28, 1991, complainant faxed respondent a document 
headed "SHIPPING INSTRUCTIONS," which stated in relevant part as 
follows: 


FAX TO: Mr. Jim Scattini TODAY’S 
408-424-4955 DATE: 2/28/91 
NUNES Co. DEPARTURE 
DATE: 2/28/91 
ONTARIO REF # _W _3083_ AWB # _— 
CUSTOMER # _ — DEST: SWEDEN 
SPECIAL INSTRUCTIONS: 


20 pallets X 56 — SIZE 16 Cali, 
$8.25 + Netting 


Phyto: CONSIGNEE: ICA Fruit & Vegetable 
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Helsingborg, Sweden 
PORT OF 
ENTRY: Helsingborg, Sweden 
EXPORTER: Ontario International 


5. On February 28, 1991, respondent sent to complainant the following 
confirmation: 


THE NUNES COMPANY, INC. 
CONFIRMED ORDERS - ALL COMMODITIES 
02/28/91 
ALL SALES F.0.B. NO GRADE CONTRACT. GOOD DELIVERY STANDARDS 
APPLY 
EXCLUDING BRUISING AND/OR DISCOLORATION FOLLOWING BRUISING. 


ORDER # 121920-00 JS NY 


BUYER: ONTARIO INTERNATIONAL INC FOXY 16'S CAULIFLOWER 1120 8.250 
1201 E. FAYETTE ST. — TSI # 433094 1 23.500 
SYRACUSE NY 13210 INSPECTION # C246758 1 45,000 
PHYTO INSPECTION 1 15.000 


SHIP TO: ICA FRUIT & VEG W3083 
HELSINGBORG SW 
CUST PO: W308 
CARRIER: LAVERGNE 04:40 PM 
TN 038836S 
BROKER : No Broker 
*** ORDER TOTAL °°** ---> 9323.50 


UPS ORIGINAL PHYTO & INSPECTION TO NY; 
1 10-DAY REC ON TK; 26 LBS/CTN; POINT OF 
ENTRY: HELSINGBORG; OCEN FREIGHT; 


TOTALLY EXCLUDED FROM THE CONTRACT IS ANY AND ALL DAMAGE 
RESULTING FROM FREEZING SUCH AS BUT NOT LIMITED TO BLISTERING, 
PEELING, FEATHERING AND DISCOLORATION. 


6. On February 28, 1991, at Yuma, Arizona, on application of respondent, 
and between the hours of 3:15 p.m. and 4:20 p.m., the cauliflower was 
federally inspected with the following results in relevant part: 


PRODUCT: Film Wrapped Cauliflower 
BRAND OR STAMPING: FOXY 16 heads 
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MANIFEST: 1120 
TYPE AND SIZE OF CONTAINER: Cartons 
DECAY: None 
GRADE: U S No 1 
Curds generally compact, mostly creamy white, few cream 
colored. Jacket leaves fresh and green. 
Defects Average within Tolerance 
REMARKS: Order # 121920 
Export = Sweden 


7. On February 28, 1991, at Yuma, Arizona, this Department issued a 


Phytosanitary Certificate which stated in relevant part as follows: 


DESCRIPTION OF THE CONSIGNMENT 


Name and address of the exporter: ONTARIO INTERNATIONAL INC 
SYRACUSE, NEW YORK 








Declared name and address of the consignee: ICA FRUIT & VEG 
W3083, HELSINGBORG, SWEDEN 





Name of produce and quantity declared: 29120 POUNDS _ OF 
CAULIFLOWER 


Number and description of packages: 1120 fiberboard cartons 
Distinguishing marks: "FOXY" 


Place of origin: ARIZONA, U.S.A. 





Declared means of conveyance: OCEAN FREIGHT Declared point of 
entry: HELSINGBORG 
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8. On February 28, 1991, a non-negotiable "MOTOR CARRIER 
STRAIGHT BILL OF LADING FOR EXEMPT COMMODITIES," on a 
form supplied by respondent, was issued showing trailer license "TN 0388368," 
and that the cauliflower was received by the carrier: "LAVERGNE." The bill 
of lading stated further, in relevant part, as follows: 


TO: ICA FRUIT & VEG W3083 FROM: THE NUNES 


CO., INC. 
P.O. BOX 673 
SALINAS, CA 93902 
Destination: Loaded at: 
ICA FRUIT & VEG W3083 — YUMA, AZ NUNES COOLING — 
YUMA, AZ. 


REFRIGERATION INSTRUCTIONS: 

Recorder in Truck Yes Serial No. _ 433094 

Pulp Temperature When Loaded 34 

Temperature Range To Be Maintained Low-34 High-36 
Date Time 

Check in time 02/28/91 

Loading completed 02/28/91 04:40 PM 


9. On March 1, 1991, "Invoice E8514" was issued by Kukendall 
Enterprises, Inc. of Fontana, California, Transportation Brokers, which stated 
in relevant part as follows: 


Invoice To Deliver To/Receiver 


ONTARIO INTERNATIONAL SOUTHGATE TERMINAL 
1201 FAYETTE NORFOLK VA 
SYRACUSE NY 1321 FILE # W3083 


LOADING DATE: 2-28-91 
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Carrier LAVERGNE EXPRESS Shipper ONTARIO 
INTERNATIONAL 
Trailer Lic._ 038836 S TN Loaded at YUMA 


Driver BOB STANSBURY 


Quantity: 1120; Commodity/Description: CAULIFLOWER FLAT 
RATE; Amount: $2500.00 


Received in good condition, without exception, unless noted. 


10. On March 4, 1991, a non-negotiable "STRAIGHT BILL OF LADING 
— SHORT FORM" was issued by "SOUTHGATE TERMINAL 
WAREHOUSE COMPANY" at Norfolk, Virginia, showing the cauliflower 
received from same, with "ONTARIO INT’L" as the shipper, consigned to 
"SEALAND C/O PMT" with a destination of: "PORTSMOUTH, VA." and 
the delivering carrier stated to be: "STC." In addition, the bill of lading stated 
as follows in relevant part: 


VESSEL: SEALAND HUDSON V.34 
BOOKING# TAC 755367 
PORT OF DISCHARGE: HELSINGBORG, SWEDEN 


REF# W3083 


CONT# SEAU 525302 
SEAL# 2698704 


11. On March 7, 1991, Sea-Land Service, Inc. issued a negotiable bill of 
lading to the order of the shipper — "ONTARIO INTERNATIONAL, INC., 
1201 EAST FAYETTE STREET, SYRACUSE, NY 13210," covering the 
cauliflower. Such bill of lading further stated in relevant part as follows: 


NOTIFY PARTY... 


ICA FRUIT AND VEGETABLE, LANDSKRONAVAGEN 33, S-25107 
HELSINGBORG, SWEDEN 


PLACE OF INITIAL RECEIPT: NORFOLK, VA 
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VESSEL: NL HUDSON; VOY: 034E; FLAG: US 


PORT OF LOADING: NORFOLK, VA; PORT OF DISCHARGE: 
BREMERHAVEN; PLACE OF DELIVERY BY ON-CARRIER: 
HELSINGBORG 


CONTAINER NO: SEAU 525302 
SEAL NO: 0001962 
STOWED IN REFRIGERATION AT 32 DEGREES FAHRENHEIT 


FREIGHT PREPAID/LADEN ON BOARD ** 03/07/91 


Total prepaid charges were shown as $4,338.82, and collect charges as $180.00. 
12. On March 4, 1991, Ontario International issued an invoice showing the 
cauliflower sold to "ICA FRUIT AND VEGETABLE," for $17.50 per carton, 
or a total of $19,600.00. 
13. On March 19, 1991, ICA sent the following "TELEFAX" to Ontario 
International: 


To:__ Paul Genecco 
From:_Gunnar 
Date:_91 03 19 


MESSAGE: 

Hey Paul 

Todays ctr SEAU 525302 with Foxy Caules is not as good as it use to be. 
There is a lot of head that has started to decline in quality. Black and 
brown spots. Temp. is ok. I have taking a surveyor (Mr. Carlander as 
usual) who will be taking care of that. 
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14. A survey report, quoted below in relevant part, was issued by Olof 
Carlander, a surveyor appointed by the Swedish National Administration of 
Shipping and Navigation: 


At the request of 

ICA FRUKT och GRONSAKER AB, P. O. Box 713, s-251 07 Helsingborg 
SWEDEN, the undersigned Licensed Surveyor has carried out Survey on 
the following shipment: 


Interest : 1120 cartons "Foxy" Cauliflower Heads. 

Shipper : ONTARIO INT. INC., Syracuse N.Y. U.S.A. 

Consignee : ICA FRUKT och GRONSAKER AB, Helsingborg, SWEDEN. 
Container : SEAU 525302 

Arrived/Discharged: 1991.03.19 at the consignee, Helsingborg SWEDEN. 
Shipment inspected: 1991.03.19 after finished discharge. 


The undersigned was applicated for this inspection because the shipment 
had arrived in deteriorated/poor condition with numerous heads affected 
by spots of new-started rotten decay. 

The result of my inspection: 

Control of the temperature: 2°- 3°C at the arrival/discharge/inspection. 
Temp. said to have been OK also during the carriage. 

The condition of the shipment: I found the condition as above described 
and as illustrated by the attached colour-pictures, taken at my inspection. 
- Quick selling to suitably reduced prices must be recommended for this 
shipment. 

Estimation: I have estimated the remaining commercial value of this 
shipment in existing condition at my inspection to maximum 50 % of its 
ordinary sound value. 


Helsingborg as above (1991.04.05) 


Peecercececccsceececeeeseeeseses 


Enclosure: A series of 9 colour-pictures, taken at my inspection. 


15. On August 7, 1991, ICA issued the following document, in relevant 
part: 
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Account of Sales 


ontario W3083, seau525302, SeaLand Hudson, cauliflowers 16 size label 
foxy 


Total result return 73.591,64 
custom /clearing/trans 3.232,07 
cost assorting 5,260,81 
commissions %04 2,943.66 
Amount remit 62.155,10 


advise — we incurr survey cost of 529 sek by Olof Carlander and Survey 
International. Remit to you return of 61.626,10 sek. 


16. An informal complaint was filed on September 3, 1991, which was 
within nine months after the cause of action herein accrued. 


Conclusions 


Complainant has paid respondent the full purchase price of the shipment 
of cauliflower, and seeks to recover damages from respondent duc to alleged 
breach of warranty by respondent. The subject goods were sold on an f.o.b. 
basis. The Regulations’, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition ..., and that the buyer assumes all risk of damage and delay 
in transit not caused by the seller irrespective of how the shipment is billed." 
Suitable shipping condition is defined’, in relevant part, as meaning, "that the 
commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 


'7 C.F.R. § 46.43 (i). 


>7 C.F.R. § 46.43()). 
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delivery without abnormal deterioration at the contract destination agreed 
upon between the parties.” 

Respondent asserts as its major defense the contention that the suitable 
shipping condition warranty does not apply to the Swedish destination because 
the shipment was delivered to complainant at shipping point in Yuma, 
Arizona, and because complainant had complete responsibility for the 
shipment from that point. Respondent states: 


Never was suitable shipping condition warranty to apply to Helsingborg, 
Sweden. Warranty was complied with at Yuma, Arizona, where 


complainant took title and ownership and control of the cauliflower. 
Please note that complainant exercised control of the cauliflower from 
February 28, 1991, to ultimate destination. (underlining in original) 


It is certainly true that complainant took possession of the shipment at 
shipping point in Yuma, Arizona, and therefore accepted the shipment at that 


*The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be 
in such a condition at the time of shipment that it will make good delivery at contract 
destination. It is, of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. This means that it is 
entirely possible for a commodity sold f.0.b. under a U.S. grade description to fail, at destination, 
to meet the published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery. This is true because under the f.o.b. terms the grade 
description applies only at shipping point and the applicable warranty is only that the commodity 
thus sold will reach contract destination without abnormal deterioration, not that it will meet the 
grade description at destination. If the latter result is desired then the parties should effect a 
delivered sale rather than an f.0.b. sale. See Pinnacle Produce, Lid. v. Produce Products, Inc., 46 
Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit 
Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 
968 (1951). For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or abnormal deterioration is judicially determined. 
See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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point. This is shown by the first bill of lading which states the freight 
destination as Yuma, Arizona, and by the subsequent bills of lading which 
show that complainant had dominion and control over the shipment from 
Yuma, through to the ultimate destination in Sweden. However, the suitable 
shipping condition warranty is applicable to the contract destination agreed 
upon between the parties. The destinations specified in freight contracts made 
by a seller or buyer with the transportation company are not what is referred 
to by the applicable regulation. It is true that the two will very often be the 
same. And, it is also true that the destination shown on a bill of lading may 
be taken in some factual contexts as an indication of what the parties agreed 
upon as a contract destination. However, the two are not the same, and it is 
entirely possible for a buyer to take full control of a commodity at shipping 
point, but for the contract destination under the f.o.b. terms to be some 
distant location. This is what occurs under the trade term f.o.b. acceptance. 
The Regulations state that: 


“F.o.b. acceptance" or "Shipping point acceptance" means that the 
buyer accepts the produce at shipping point and has no right of 
rejection. The buyer has recourse against the seller, if the produce was 
not in suitable shipping condition . . . , providing the shipment is not 
rejected. The buyer’s remedy under this method of purchase is by 
recovery of damages from the seller and not by rejection.’ 


In this case, the evidence demonstrates that the contract destination agreed 
upon between the parties was Helsingborg, Sweden. This is shown by the 
shipping instructions against which respondent shipped the cauliflower (see 
finding 4), and by the confirmation issued by respondent (see finding 5). 
Also, the fact that the federal shipping point inspection designated the load 
as an export load destined for Sweden, and the fact that the Phytosanitary 
Certificate does the same, contribute to this conclusion. (See findings 6 and 
7.) Moreover, complainant submitted evidence showing that as to two 
previous loads of produce purchased by complainant from respondent, 
complainant took billing at Yuma, Arizona, and shipped the produce to 
Sweden, but respondent nevertheless took responsibility for deterioration of 
the commodity evidenced by inspection in Sweden, and adjusted the purchase 
price. Respondent did not offer any explanation for its attempt to treat the 


7 CER. § 46.43(1). 
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subject load differently. We conclude from all the evidence that the contract 
destination was Helsingborg, Sweden. 

The first bill of lading shows that the cauliflower had a pulp temperature 
of 34° F. at time of loading, and a tape from the temperature recorder on the 
truck during the trip between Yuma and Norfolk also showed a temperature 
of approximately 34° F. The temperatures found at time of inspection on 
arrival of the cauliflower in Sweden were 2° to 3° C. These temperatures are 
within the normal range. The transit time between loading in Yuma, and 
arrival in Sweden was 18 days which is also normal. Accordingly, we conclude 
that transportation service and conditions were normal, and that the suitable 
shipping condition warranty, therefore, is applicable.’ 

The survey of the cauliflower following arrival in Sweden nowhere stated 
what percentage of defects was found by the surveyor. The certificate merely 
states that “the shipment had arrived in deteriorated/poor condition with 
numerous heads affected by spots of new-started rotten decay." Also attached 
to the survey were nine color pictures of a small quantity of the cauliflower. 
Some of these pictures showed some black spots on some of the heads, and 
all of the cauliflower pictured was shown as having a yellow color. However, 
there is nothing in the inspection to show that the yellow color is truly 
representative of the color of the cauliflower rather than simply incorrect 
color representation due to lighting conditions, or to the type film used, or 
developing of the film. More importantly, the pictures do not give us any way 
of determining the percentage of damage suffered by the load as a whole. 
However, we never rely upon pictures taken in connection with an inspection 
or survey to inform us as to percentage of defects or damage. The supplying 
of such information is the basic function of the inspection or survey, and can 
only be accomplished by a careful counting of the defective items in 
representative samples taken from the load as a whole, together with a 
description of the type of defects or damage noted. This was not done by the 
Swedish inspector, or, if it was done, it is not disclosed in the survey report.° 


*See Freshpict v. M.J. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co., 
29 Agric. Dec. 1057 (1970); and Berman, Propper & Co. v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 


*Compare Borton & Sons, Inc. v. Firman Pinkerton Co., Inc., 51 Agric. Dec. 905 (1992); M. 
J. Duer & Co., Inc. v. The J. F. Sanson & Sons Co. and C. H. Robinson Co., 49 Agric. Dec. 620 
(1990); Mutual Vegetable Sales v. Select Distributors, Inc., 38 Agric. Dec. 1359 (1979) “We have 
often discounted testimonial evidence concerning the condition of perishable commodities and 
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Instead, the inspector gave an "estimate" of the remaining commercial value 
of the shipment. However, in order for such an estimate to be of any use in 
this proceeding, we would have to be assured that the inspector possessed the 
commercial experience and expertise necessary to arrive at such a judgement. 
It is obvious that an estimate of commercial value moves us a step beyond the 
scientific sampling of produce, and the careful tabulating of percentage of 
damage, into the realm of the vagaries of the market place. Different markets 
vary greatly as to the degree to which damaged produce will be accepted by 
consumers, and as to the discount which will be necessary to move goods 
which are defective. Moreover, much will depend upon the relative amount 
of undamaged goods of the same type which will be concurrently available 
when the defective goods are marketed. This will, of course, vary greatly from 
day to day on the same market. There is nothing in this record to show that 
the Swedish inspector possessed the knowledge or expertise necessary to 
arrive at a reliable estimate of the market value of the subject cauliflower. 
Such knowledge and expertise is not normally possessed by inspectors or 
surveyors, and, indeed, we doubt that there are many experienced produce 
merchants who would risk a forecast as to how much damaged goods would 
sell for on a given market. In short, the Swedish survey is grossly inadequate 
as a record of the condition of the subject cauliflower on arrival in Sweden. 

In spite of the above discussion one might argue that, even though we do 
not know the extent of damage in the subject cauliflower, due to the 
inadequate inspection, we should at least accept the survey as indicative of a 
breach of contract - that the very fact that the surveyor would venture the 
estimate that the cauliflower had only 50 percent of its normal value would 
make it almost certain that such a breach of the suitable shipping condition 
warranty had occurred.’ Indeed, we might push ourselves to draw this not 


stated the necessity of obtaining a neutral inspection showing the exact extent of damage."; G. 
J. Albert, Inc. v. Salvo, 36 Agric. Dec. 240 (1977); Salt Lake Produce Co., Inc. v. Butte Produce 
Company, Inc., 32 Agric. Dec. 1732 (1973); B. G. Anderson Company, Inc. v. Mountain Produce 
Co., 29 Agric. Dec. 513 (1970). 


"The United States Standards for Cauliflower (7 C.F.R. § 51.540 et seq.) provide a tolerance 
for U.S. No. 1 grade of 10% for heads of cauliflower which does not meet the requirements of 
the grade, including not more than 5% for serious damage, and not more than 1% for soft or 
wet decay affecting the curd or butt. Under the suitable shipping condition warranty these 
tolerances would be increased, depending on transit distance, to about 15%, 8%, and 3%. Thus 
one might safely assume that the description "numerous heads affected by spots of new-started 
rotten decay," would indicate that in excess of 3% of the curds were affected by decay. 
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unlikely conclusion, except for the fact that in this case it would not get 
complainant any further toward its goal. 

Assuming a breach of contract it would be incumbent upon complainant 
to show the damages resulting from such a breach. "The measure of damages 
for breach of warranty is the difference at the time and place of acceptance 
_ between the value of the goods accepted and the value they would have had 
if they had been as warranted, unless special circumstances show proximate 
damages of a different amount."® The value of accepted goods is best shown 
by the gross proceeds of a prompt and proper resale.? Such results are 
evidenced by the submission into evidence of a proper accounting. A proper 
accounting should show a breakdown of sales of individual lots of produce 
with the number of containers sold at each price and the date on which sales 
of each lot took place. Complainant submitted an accounting that did not 
state the dates of the resales, or break down the resales into lots. Such 
"accountings" cannot be used as evidence of a prompt and proper resale.’° 
Formerly it was standard practice to refuse to award damages to a buyer who 
failed to render an accounting. It was said that a necessary component of 
damages is the value of the goods actually delivered, that such value can be 
shown only by the results of a prompt and proper resale of the goods, and 
that without an accounting we had no way to say that the resale was prompt 
and proper.’’ However, following the decision in G&T Terminal Packaging 
Co., Inc. v. Joe Phillips, Inc.”* it has been the practice, in the absence of an 


*UCC § 2 - 714(2). 


°R. F. Taplett Fruit & Cold Storage Co. v. Chinnok Marketing Co. et al., 39 Agric. Dec. 1537 
(1980). 


"Sunkist Growers v. Fishman Produce Co., 41 Agric. Dec. 133 (1982). 

"See, for example, New England Grape Distributors v. Crane Distributing Company, 30 Agric. 
Dec. 992 (1971); Ralph Samsel Company v. L. Gillarde Sons Company, 19 Agric. Dec. 374 (1960); 
Ecco Packing Co. v. Cortley Frosted Foods, Inc., 11 Agric. Dec. 112 (1952); Anonymous, 8 Agric. 
Dec. 257 (1949); Alexander Marketing Company v. Jesse Martin, 4 Agric. Dec. 777 (1945). 


2798 F.2d 579 (2d Cir. 1986). 
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accounting, to award damages based on the percentage of condition defects." 
Nevertheless, in this case, we are precluded from awarding damages based on 
percentage of condition defects due to the failure of the Swedish survey to 
disclose such percentage. Accordingly, the complaint must be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


TOM LANGE CO., INC. v. ATLANTIC PRODUCE CO. 
PACA Docket No. R-92-238. 
Decision and Order filed September 27, 1993. 


Complainant received a default judgment against respondent in prior case where complainant 
could have but did not claim freight expenses. In this case, complainant seeks recovery of those 
freight charges from respondent. Held complainant’s claim for the freight costs was barred by 
the rule of res judicata. 


Roberta Swartzendruber, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This case was brought pursuant to the reparation provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.). A timely formal complaint was filed on March 18, 1991, in which 
complainant seeks a reparation award in the amount of $7,924.44 in 
connection with the sale and shipment of mixed vegetables in interstate 
commerce. 


'3See South Florida Growers Association, Inc. v. Country Fresh Growers And Distributors, Inc., 
PACA Docket No. R-92-83, decided January 21, 1993, 52 Agric. Dec. (1993); V. Bany 
Mathes, d/b/a Barry Mathes Farms v. Kenneth Rose Co., Inc., 46 Agric. Dec. 1562 (1987); 
Arkansas Tomato Co. v. M-K & Sons Produce Co., 40 Agric. Dec. 1773 (1981); and Ellgren & Sons 
v. Wood Co., 11 Agric. Dec. 1032 (1952). 
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A copy of the report of investigation prepared by the Department of 
Agriculture was served upon each party. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying the material 
allegations of the complaint. Since the amount claimed in the complaint does 
not exceed $15,000.00, the shortened method of procedure provided in the 
Rules of Practice is applicable (7 C.F.R. § 47.20). Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the evidence, as 
is the Department’s report of investigation. The parties were given the 
opportunity to file additional evidence in the form of verified statements, and 
an opportunity to file briefs. Complainant filed an opening statement and a 
brief. 

Findings of Fact 


1. Complainant, Tom Lange Company, Inc., is a corporation whose post 
office address is P. O. Box 19261, Springfield, Illinois 62794-9261. At the time 
of the transaction at issue in this proceeding, complainant was licensed under 
the Act. 

2. Respondent, Atlantic Produce Co., is a partnership composed of Frank 
D. Camillo, Gino Pinto and Michael Pinto whose post office address is 3301 
S. Galloway Street, Suite 97, Philadelphia, Pennsylvania 19148. At the time 
of the transaction at issue in this proceeding, respondent was operating subject 
to license under the Act. 

3. On February 25, 1992, a default order against respondent was cntered 
in PACA Docket No. 92-227 ordering payment of $74,952.97 for ten 
truckloads of mixed vegetables consigned and delivered to respondent by 
complainant between September 4 and September 20, 1991. 

4. The judgment in PACA Docket No. 92-227 did not include trucking 
charges totaling $7,924.44 which complainant deducted from invoice totals in 
arriving at its $74,952.97 total claim. 

5. On March 18, 1992, complainant filed a formal complaint against 
respondent for the $7,924.44 freight charges. 


Conclusions 


Complainant consigned ten truckloads of mixed vegetables to respondent 
from September 4, 1991, through September 20, 1991. Respondent accepted 
the shipments but did not account or pay complainant for the vegetables. In 
a complaint filed November 4, 1991, complainant claimed the fair market 
value of the ten loads to be $74,952.97. In arriving at this figure, complainant 
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made certain deductions including amounts for freight. Respondent did not 
answer the complaint (PACA Docket No. 92-227) and a default judgment was 
entered on February 25, 1992, against the respondent for $74,952.97. 

At issue in this proceeding is whether complainant can collect freight costs 
which could have been but were not claimed in an earlier action. The freight 
costs deducted in the earlier proceeding and claimed herein totals $7,924.44. 
Complainant cites the fact that it has paid the freight bills and that "these 
costs should not have been deducted." 

Respondent’s answer is unverified. An unverified answer may be given no 
evidentiary weight. See 7 C.F.R. § 47.20(a), (h); Frank W. Prillwitz, Jr. v. 
Sheehan Produce, 19 Agric. Dec. 1213, 1215 (1960). However, such answer 
may assist in defining the issues. Respondent states it paid complainant the 
$74,952.97 award made in PACA Docket No. 92-227, including interest, and 
does not owe any additional sum. 

The rule of res judicata controls whether complainant may receive an 
award for the freight in this second action against the respondent. This rule 
holds that where a final judgment is entered on the merits, it "is conclusive as 
to the rights of the parties" and is an “absolute bar to a subsequent action 
involving the same claim, demand or cause of action.". See BLACK’S LAW 
DICTIONARY 1305-1306, (6th ed. 1990). This rule as it applies to relief sought 
is explained in MOORE’S FEDERAL PRACTICE as follows: 


As a general principle, then, the plaintiff must assert in his first 
suit all the legal theories that he wishes to assert and his failure 
to assert them does not deprive the judgment of its effect as res 
judicata. So, too, with the demand for relief. The plaintiff must 
seek in his first suit all the relief to which he is entitled, and the 
judgment in that suit bars a second suit seeking different or 
additional relief. 


J. MOORE, J. LUCAS & T. CURRIER, MOORE’S FEDERAL PRACTICE, § 410(1) 
(2nd ed., 1992). See also Mid Continent Broadcasting Company v. Dresser 
Industries, Inc., 669 F.2d 564, 567 (1982); The Nash County Board of 
Education v. The Biltmore, et al., 640 F.2d 484, 490 (1981), cert. denied, 454 
U.S. 878 (1981); Ernest F. Boruski, Jr. v. United States Government, et al., 
493 F.2d 301, 304 (1973), cert. denied, 421 U.S. 1013 (1975). 

Based on the foregoing, we find complainant’s claim for $7,924.44 freight 
charges arose out of its initial cause of action in PACA Docket No. 92-227. 
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Final judgment has been rendered in PACA Docket No. 92-227. Further 
relief based on this cause of action is barred by the rule of res judicata. 
For the reasons cited, the complaint must be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


TRITON IMPORTS, INC., d/b/a TRITON INTERNATIONAL vy. S. C. 
DISTRIBUTING COMPANY. 

PACA Docket No. R-92-192. 

Decision and Order filed October 20, 1993. 


Agency - reconsignment of produce by broker or commission merchant. 
Damages - for reconsignment of produce. 


Where complainant employed respondent as its broker, and gave respondent custody of produce 
without any authority to make consignments, it was stated that the relationship was similar to 
consignment to a commission merchant, and that the Regulations prohibit reconsignment in the 
case of both a broker and a commission merchant. Damages were awarded on the basis of the 
difference between market prices, and the low returns realized by the sub-agent to whom the 
produce was reconsigned. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Richard L. Seide, Esquire, Los Angeles, CA, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $8,223.22 in connection with a transaction in foreign commerce 
involving one container load of plantains. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
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The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed 
briefs. 

Findings of Fact 


1. Complainant, Triton Imports, Inc., is a corporation doing business as 
Triton International whose address is 320 N. Eucalyptus Ave., STE B, 
Inglewood, California. 

2. Respondent, S. C. Distributing Company, is a partnership composed of 
general partners Charles V. Leimbach and Regina V. Leimbach, and limited 
partners Jennifer R. Leimbach, Joseph G. Leimbach, Peter Leimbach, and 
Gretchen L. Leimbach. Respondent’s address is 1809 Industrial St., Los 
Angeles, California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

3. In early December of 1990, complainant employed respondent as a 
broker to make sales on complainant’s behalf of a container load of plantains 
imported by complainant from Ecuador. It was agreed that respondent would 
receive a brokerage and handling fee of $.85 per case. Respondent was not 
authorized to consign any of the fruit. 

4. The container, consisting of 840 cases weighing 50 to 55 pounds per 
case, was delivered to respondent on December 4, 1990, and respondent 
commenced selling fruit from the container. On December 5, complainant 
faxed to respondent a market quotation showing sales of plantains from 
Ecuador at $15.00 to $16.00 per case, and included the following message: 


To: Joe Leimbach 
From: Alex Hall 


Joe, I realize that the above prices are "street" prices, however, all you can 
do for a $14.00 sale will be my Christmas present because yesterday the 
3rd container was sent and tomorrow we will be sending over the second. 
Good Luck. Alex 
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5. On December 4 through 6, respondent sold 168 cartons to various 
buyers at $14.00 per case. On December 4, respondent sold 35 cases to one 
buyer for $10.00 per case, and on December 6, sold 70 cases to the same 
buyer at $10.00 per case. Several days following receipt of the container 
respondent reported to complainant that initial sales were in the $14.00 range, 
but that it was unable to make further sales at such price, and asked 
permission to deliver the balance of the load to a buyer at $12.00. 
Complainant, after two or three days of encouraging respondent to try for a 
higher price, gave permission to sell the remainder of the load at the $12.00 
price. 

6. On December 13, 1990, respondent consigned 571 cartons of the 
plantains to Jay Helberg, Inc., in Los Angeles, California. Joe Helberg, Inc., 
sold 31 cases for $119.00, and dumped the remainder on January 11, 1991. 
Joe Helberg, Inc., paid respondent $97.58. Respondent did not inform 
complainant of the consignment of the plantains. On January 30, 1991, 
respondent rendered the following accounting to complainant: 


QUANTITY DESCRIPTION PRICE AMOUNT 


168 PLANTAIN 14.00 2352.00 

105 PLANTAIN 10.00 1050.00 

571 PLANTAIN 97.58 

66 PLANTAIN  -LOST IN SORTING- 

ads BROKERAGE 0.25 211.00 
STORAGE 1022.00 
LONG HAUL -NONE- 
LOCAL HAUL 295.40 


UNLOADING -D.DELGADO- 80.00 
1891.18 


7. The informal complaint was filed on April 11, 1991, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant asserts that respondent consigned 571 cases of the subject 
plantains without authority, and charged for expenses in excess of the agreed 
$.85 per case. Respondent admitted in its answer that it consigned the 
plantains, but asserted that “prior to December, 1990, [complainant] had 
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utilized Respondent to sell asparagus on a consignment basis," and that "[t}he 
parties agreed that the plantains would be delivered to Claimant and sold on 
a consignment basis." Respondent also contended the $.85 per case fee was 
not meant to cover all expenses in connection with the marketing of the 
plantains. 

In the opening statement, complainant submitted the affidavit of Pablo 
Hernandez, a former employee, who handled the asparagus transactions 
referred to by respondent, and who stated that the asparagus were handled as 
follows: 


THE NORMAL SALES PROCEDURE WAS AS FOLLOWS. ON 
EACH ARRIVAL OF ASPARAGUS, WE WOULD NOTIFY S.C. 
DIST. WHAT WE HAD RECEIVED. I WOULD INFORM JOE OF 
OUR FIRM SALES PRICE. JOE WOULD NORMALLY CALL 
BACK THROUGHOUT THE DAY AND PLACE HIS ORDERS 
BASED ON OUR SALES PRICE. WE WOULD THEN INVOICE 
S.C. FOR THE TOTAL SALES ACCORDING TO OUR 
PREVIOUSLY SET PRICE. 


In the answering statement, respondent’s Joe Leimbach replied as follows: 


With regard to the declaration of Pablo Hernandez, the 
arrangement between complainant and respondent with respect to 
asparagus was substantially different from the plantain transaction. 
With respect to the asparagus, complainant would retain the container 
at its premises and respondent would solicit firm bid offers to purchase 
specific cases from that container, which offers were then 
communicated to complainant. With regard to plantains, the entire 
container was delivered to respondent, who was then requested by 
complainant to sell at the best market price available. 


In other words, respondent completely abandoned its contention that "prior 
to December, 1990, [complainant] had utilized Respondent to sell asparagus 
on a consignment basis," and in the latter part of the above statement 
respondent also abandoned its contention in its answer that "[t]he parties 
agreed that the plantains would be delivered to Claimant and sold on a 
consignment basis." Although. complainant vigorously pointed out this 
discrepancy in the statement in reply, respondent’s attorney, in the brief, only 
attempted to deflect attention from the point: 
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Complainant, initially, made a great deal of the fact that 
Respondent utilized a third party to market the plantains. It should be 
noted that this alleged violation of PACA rules became increasingly 
less of the focus in Complainant’s subsequent paperwork in connection 
with its complaint. ' It is clear that once Complainant realized that the 


‘In all of its submissions, subsequent to the complaint, complainant reiterated its claims as 
to reconsignment: 


Opening Statement: “AT NO TIME, DID ANY MEMBER OF OUR FIRM 
AUTHORIZE THE RESPONDENT TO RECONSIGN THE FRUIT TO ANOTHER 
FIRM, NOR WERE WE EVER MADE AWARE OF THIS SITUATION, UNTIL 
NEARLY TWO MONTHS AFTER THE ARRIVAL OF THE FIRST CONTAINER 
OF PLANTAINS." 


Statement in Reply: ". .. THE ISSUES WE HAVE ADDRESSED IN ALL OUR" 
PREVIOUS CORRESPONDENCE HAVE BEEN: 


"(1) WHO, AT TRITON INTERNATIONAL, AUTHORIZED THE RESPONDENT 
TO CONSIGN OUR FRUIT TO OTHERS WITHOUT OUR PRIOR 
AUTHORIZATION. THE RESPONDENT HAS NOT BEEN ABLE TO ANSWER 
THIS QUESTION BECAUSE NO-ONE FROM THE COMPLAINANTS SIDE EVER 
AUTHORIZED DE (sic.) RESPONDENT TO DO SO." 


Brief: "... OUR ARGUMENT HAS ALWAYS BEEN THE SAME. THAT BEING 
THAT THE RESPONDENT, AS OUR REPRESENTATIVE, WAS NEVER 
AUTHORIZED TO RE-CONSIGN THE FRUIT (PLANTAINS) TO A THIRD 
PARTY WITHOUT OUR PRIOR AUTHORIZATION, . . .” 


The inaccuracies in the brief submitted by respondent’s attorney are further illustrated by the 
following quotation from the brief: 

It is also curious, and apparently fatal to Complainant’s case, that its own exhibits belie its 
assertion that the parties had agreed on a firm price for the plantains. The court’s attention is 
invited to Exhibit 3 of the original Complaint, where Complainant suggests pricing the plantains 
at $4.50 per case. This letter hardly supports Complainant’s assertion that Respondent had 
committed to acceptance of the plantains at a price of $12.50 per case. Further, Complainant 
did not bother to invoice respondent until late December, after respondent had remitted 
payment to complainant and clearly explained its position regarding that payment. (emphasis in 
original) 


As to the first sentence quoted above, it was complainant’s contention in the complaint that 
“THE COMPLAINANT HAD . .. AUTHORIZED THE RESPONDENT TO ACCEPT A 
SALE FOR THE BALANCE OF THE COMMODITY NOT YET SOLD (625 CASES) FOR 
USD 12.00 PER CASE..." Although there were statements in the complaint that might be 
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alleged reconsignment did not result in any damage, it decided to 
“switch” stories and began to allege negligence in the handling of the 
fruit. The focus of the complaint in this matter was certainly not on 
alleged mishandling or negligence. 


The only switching of stories we have been able to discern in this proceeding 
is that perpetrated by respondent when it (1) initially stated that complainant 
“had utilized Respondent to sell asparagus on a consignment basis," and then 
stated that “[w]ith respect to the asparagus, complainant would retain the 
container at its premises and respondent would solicit firm bid offers to 
purchase specific cases from that container, which offers were then 
communicated to complainant," and (2) initially stated that "[t]he parties 
agreed that the plantains would be delivered to Claimant and sold on a 
consignment basis," and subsequently stated that "[with regard to plantains, 
the entire container was delivered to respondent, who was then requested by 
complainant to sell at the best market price available.". (emphasis supplied). 
Furthermore, it is abundantly clear from the record that, far from the 
“reconsignment" issue becoming "increasingly less of the focus in 
Complainant’s subsequent paperwork," it remained the central focus of 
complainant’s case throughout the proceeding. 

The statement by respondent’s attorney quoted above is also incorrect in 
asserting that “the alleged reconsignment did not result in any damage." 
Moreover, complainant’s allegations of mishandling, while they did not involve 


interpreted, on superficial reading, as contending that the "parties had agreed on a firm price," 
they in fact refer to the "firm" prices complainant had told respondent the plantains could be 
sold for. Certainly, complainant states over and over that "AT NO TIME HAVE WE EVER 
RAIZED (sic) THE ISSUE AS TO THE FACT THAT S.C. DIST. WAS ACTING ON OUR 
BEHALF AS A BROKER OR SALES AGENT. WE HAVE STATED THIS ON 
NUMEROUS OCCASIONS .. ." (opening statement). As to the second and third sentences 
quoted above, apparently respondent’s attorney did not expect this tribunal to accept its 
invitation to direct our attention to exhibit 3 of the complaint. That exhibit is a friendly 
exploratory letter sent from complainant to respondent on December 12, 1990, suggesting, as a 
possible way of marketing the plantains, that some of the 50 pound cases be divided into 10 
pound cases and sold at $4.50 per 10 pound box, thus yielding, after expenses of the division, in 
excess of the $14.00 per 50 pound case that complainant wished to receive for the plantains. 
This is not a subtle point of the communication, but rather emblazoned on its face. Indeed, it 
is its very essence. Furthermore, unless there was an effort at payment not apparent on this 
record, the statement in the last sentence quoted above is false. Complainant’s invoice was sent 
December 27, 1990. (report of investigation exb. I.1, with complaint exb.6) Respondent’s check 
in payment is dated January 31, 1991. (complaint exb. 8 a). 
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a switching of stories, were very pertinent to the issue of damages. However, 
it was not necessary that complainant present positive evidence of mishandling 
or negligence, for this is a question as to which the record speaks for itself. 

Complainant characterizes respondent’s position as to the plantain 
transaction as that of broker throughout this proceeding. However, 
complainant correctly pointed out that if respondent were conceived of as a 
consignee it would make no practical difference. Indeed, the position of 
respondent was clearly very close to that of a consignee since it was given 
possession of complainant’s plantains for the purpose of selling them. In 
either event, the Regulations are very clear: 


A broker employed to negotiate the sale of produce may not employ 
another broker or selling agent, including auction companies, without 
the specific prior approval of his principal. 


A commission merchant engaged to sell consigned produce may not 
employ another person or firm, including auction companies, to dispose 
of all or part of such produce without the specific prior authority of the 
consignor. * 


The reason for these regulations is based upon the legal relationship in view, 
and should be obvious. The broker or commission merchant is an agent 
selected to perform a specific task. Such agent does not buy produce, but is 
employed by the owner to sell the owner’s produce on the owner’s behalf. 
Until the agent makes the sale the owner retains title to the goods, and 
following the sale the owner is entitled to the proceeds of the sale less a 
commission and agreed upon, or reasonable, expenses. The owner selects the 
person or firm that he or she deems best capable of performing the task, 
often taking into consideration the clientele to which the broker or 
commission merchant has access. When an agent is given authority to sell, 
there is no implied authority for such agent to employ someone else to do the 
selling. Selling agents are not fungible, but are possessed of differing skills, 
differing client lists, and access to different markets. 


27 C.F.R. § 46.28(b). 


7 CER. § 46.29(a). 
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In this case, without authority, complainant’s agent employed another 
selling agent to sell 571 cases of product. If that other agent had sold the 
product at market prices, even though such employment would have violated 
the regulations and the agency contract, complainant would have had a 
problem concerning proof of damages. Indeed, if respondent had shown that 
there was an adequate excuse for sales at below market prices, complainant 
would have had a problem concerning proof of damages. However, the 
plantains were not sold at market prices, and respondent has not shown that 
there was anything wrong with the plantains such as would justify below 
market sales. “ 

Market News Service reports for Los Angeles for December 7, through 17, 
1990, of which we take official notice, show plantains from Ecuador were 
selling at $13.00 to $14.00 per case throughout the period. Five hundred and 
seventy one cases of plantains at $13.50 per case would have a value of 
$7,708.50. In addition, respondent is entitled to the proceeds realized from 
the remaining fruit, or $3,402.00. From the total of these amounts, or 
$11,110.50, should be deducted the agreed fee * of $.85 per case, or $717.40, 
for a net amount of $10,393.10. Since complainant has restricted its claim 


“It should be noted that we do not subject the sales of a commission merchant to this level 
of scrutiny. See Lavern Co-operative Citrus Ass'n v. Mendelson-Zeller Co., Inc., 46 Agric. Dec. 
1673 (1987) where we said: 


Market circumstances vary widely from time to time and place to place. In addition, 
perishable commodities can be merchantable and still vary over a wide range as to 
quality and as to desirability on a given market dependent on many varying 
characteristics of such produce. [The consignee] was a company chosen by complainant 
to act as complainant’s agent. ... We are very reluctant to subject the performance 
of complainant’s agent to the scrutiny of our hindsight. 


In this case we are holding the sales of an unauthorized sub-agent to market price standards. 


‘The issue of whether the $.85 fee was intended to cover only a part of the expenses 
associated with the sale of the plantains is purely one of credibility of the pertinent witnesses. 
We have decided this issue in favor of complainant. 
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herein to $8,223.22, we find that such amount is the amount due and owing 
from respondent to complainant. ° 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include interest. ’ 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 
of each reparation award. * We have determined that a reasonable rate is 10 
percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,223.22, with interest thereon, at the rate of 10% 
per annum from January 1, 1991, until paid. 

Copies of this order shall be served upon the parties. 


RAYMOND "MICKEY" COHEN & SON, INC. v. GREAT LAKES FRUIT & 
PRODUCE, INC. 

PACA Docket No. R-92-125. 

Decision and Order filed October 21, 1993. 


Suitable Shipping Condition Warranty - agreed contract destination; - transportation services 
and conditions. 
Foreign Surveys - timeliness; - adequacy to show breach. 


‘Respondent sent complainant a check at the end of January of 1991, in the amount of 
$1,891.18. Respondent requested authority to negotiate this check as an undisputed amount, but 
the record does not reveal that such authority was ever granted, or that the check was ever 
negotiated. If such check was negotiated then the payment made by respondent of the 
reparation awarded herein should be reduced by $1,891.18. 


"L & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


*See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crokett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 





RAYMOND "MICKEY" COHEN & SON, INC. v. GREAT LAKES 1687 
52 Agric. Dec. 1686 


Inspections - material breach not shown by. 


Where respondent sold complainant two Sealand containers of apples in response to 
confirmation requiring that apples meet all requirements for export to Holland, and, at 
complainant’s request, supplied phytosanitary certificates showing that the apples were to be 
exported to Holland, but containers were billed by respondent to complainant in Pennsylvania, 
and complainant billed the containers on the same day, with respondent’s knowledge, to Port of 
Elizabeth, Elizabeth N. J. for shipment to Holland, it was held that the contract destination was 
Holland. 

Where loading took place on January 28, the ocean voyage on February 2, and survey at 
destination on February 25, and arrival at destination was asserted, but not proven, to have been 
on February 18, it was held that transportation was either abnormally long or inspection was not 
promptly accomplished at destination, and that in either event the warranty of suitable shipping 
condition was inapplicable. The exception to the voiding of the warranty for abnormal transit 
conditions was held inapplicable due to the failure of the foreign survey to state an average of 
defects for the containers. 

Where the contract called for apples to be 80 percent to full red color, and shipping point 
federal inspections stated color range to be from 66 percent to full red color, it was held that 
there was no proof of a material breach of contract, since the statement in the federal 
inspections was a statement of the requirements of the applicable grade, and not a determination 
that the subject apples contained samples with only 66 percent full red color. 


George S. Whitten, Presiding Officer. 

John J. Gardner, Rockville, MD, for Complainant. 

Allan R. Kahan, Esquire, Silver Spring, MD, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $18,899.83 in connection with a transaction in interstate and foreign 
commerce involving two container loads of apples. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 





1688 PERISHABLE AGRICULTURAL COMMODITIES ACT 


evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Respondent also filed a brief. 


Findings of Fact 


1. Complainant, Raymond "Mickey" Cohen & Son, Inc., is a corporation 
whose address is P. O. Box 485, Biglerville, Pennsylvania. 

2. Respondent, Great Lakes Fruit & Produce, Inc., is a corporation whose 
address is 3578 Alpine Ave., N.W., Grand Rapids, Michigan. At the time of 
the transaction involved herein, respondent was licensed under the Act. 

3. On or about January 24, 1991, respondent sold to complainant two 
Sealand container loads of U. S. Extra No. 1, Red Delicious apples to be 
shipped between January 25, and 28, 1991. The first load was to consist of 
460 cartons of size 125 apples, and 460 cartons of size 138 apples, both at 
$11.75 per carton, f.o.b. The second load was to consist of 310 cartons of size 
113, 310 cartons of size 100, and 310 cartons of size 88, all at $12.25 per 
carton, f.0.b. The following special instructions were noticed by complainant 
to respondent on January 24, 1991, in the initial confirmation: 


ALL FRUIT MUST BE 80% TO FULL RED COLOR 

FRUIT MUST MEET ALL GRADE STANDARDS FOR EXPORT 
TO HOLLAND. ALL NECESSARY EXPORT DOCUMENTATION 
MUST ACCOMPANY THE LOAD(S). 

SHIPPER BILLS RAYMOND COHEN & SONS DIRECT. 


FURTHER INSTRUCTIONS TO FOLLOW. 


4. On January 28, between the hours of 10:00 a.m. and 3:45 p.m., the 
apples designated for the first load were subjected to a federal lot inspection 
at shipping point in Casnovia, Michigan with the following results in relevant 
part: 


Federal Lot Stamp: 169129 


APPLICANT NAME AND ADDRESS: Great Lakes Fruit & Produce 
Co., Grand Rapids, Mich 
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SHIPPER: Same 
PRODUCT: APPLES 
LOADER’S COUNT AND TYPE OF CONTAINER: 1000 tray type ctns 


CONTAINER MARKINGS: Red Delicious U.S. Extra Fancy "Great 
Lakes Fruit & Produce Inc. Produce of U.S.A. 125, 138, Count 


SIZE: Fairly Uniform in tray type Cartons 


GRADE: U.S. Extra Fancy 


EXPORT FORM CERTIFICATE 


QUALITY AND CONDITION: Generally Firm, Generally Well Formed, 
Clean, color range from 66% to full, Mostly full good Red surface Color. 
Grade defects average within tolerance, No decay 


REMARKS: Meets U.S. Condition standards U.S. Export Apple and Pear 
Acts. 
Most cartons lot stamped 169129. 


5. On January 28, between the hours of 8:20 a.m. and 1:45 p.m., the 
apples designated for the second load were subjected to a federal lot 
inspection at shipping point in Casnovia, Michigan with the following results 
in relevant part: 

Federal Lot Stamp: 169229 


APPLICANT NAME AND ADDRESS: Great Lakes Fruit & Produce 
Co., Grand Rapids, Mich 


SHIPPER: Same 


PRODUCT: APPLES 
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LOADER’S COUNT AND TYPE OF CONTAINER: 1000 tray type ctns 
CONTAINER MARKINGS: The Apple Man 88, 100, 113 Ct. Extra 
Fancy CA [illegible] Produce of USA Great Lakes Fruit & Produce Inc. 
Grand Rapids, MI 
SIZE: Fairly Uniform in tray type Cartons 
GRADE: USS. Extra Fancy 


EXPORT FORM CERTIFICATE 





QUALITY AND CONDITION: Generally firm, generally well formed, 
Clean, color range from 66% to full, Mostly full red surface Color. Grade 
defects average within tolerance, No decay 


REMARKS: Meets U.S. Condition Standards and Export Apple and Pear 
Act. 


6. Following the two inspections respondent loaded two Sealand 
containers with the quantity of apples required to fill the contract. Sealand 
container SEAU527645 was loaded between the hours of 3:40 and 5:40 p.m. 
on January 28, 1991, with 465 cartons of size 125 apples, and 465 cartons of 
size 138 apples, from lot 169129. Sealand container SEAU527067 was loaded 
between the hours of 2:15 and 4:15 p.m. on January 28, 1991, with 310 cartons 
of size 113 apples, 310 cartons of size 100 apples, and 310 cartons of size 88 
apples, from lot 169229. Respondent secured phytosanitary certificates on the 
two containers of apples, dated January 28, 1991, showing the name and 
address of the exporter as Sunny Valley International, Inc., in Philadelphia, 
PA., and the name of the consignee as "Habets, Bleiswijk, Netherlands." The 
declared port of entry was "Rotterdam." 

7. The two containers were then shipped on January 28, 1991, by 
respondent, to complainant in Biglerville, Pennsylvania. Complainant diverted 
the containers on the same date to complainant’s customer, Sunny Valley 
International, Inc., of Philadelphia, PA., with a destination of "SEALAND 


A TE A A A 
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SERVICES, INC. PORT OF ELIZABETH, ELIZABETH, N.J. 07207" for 
shipment to the Netherlands. 

8. On February 1, 1991, a Ryan temperature recorder was placed into 
each container at the request of complainant. The tapes, in each instance, 
show an immediate vertical drop of the trace from about 25° C. to about 2° 
C. The trace in each container averaged between 0° and 3° C. for the entire 
trip. The trace ended, in each case, about one-third of the way into the 23rd 
day. 

9. The vessel on which the containers were loaded sailed on February 2, 
1991. On February 25, 1991, the fruit in the containers was surveyed by 
Harmsen & de Groot, Sworn Fruit and Vegetable Surveyors, of Rotterdam, 
at the place of business of Habets International B.V., in Bleiswijk, the 
Netherlands, with the following results in relevant part: 


. .. According to our information the containers were, after having 
been discharged from the carrying vessel, trucked to the 
aforementioned premises in order to be discharged. 


According to the information obtained by consignees, the 
pulptemperatures appeared to be all within acceptable limits. 


We unpacked and inspected contents of a representative number of 
cartons taken at random and we stated as follows. 


Profound inspections revealed that the consignment Red Delicious 
variety apples appeared to be in a rather moderate condition. Close 
examinations learned that the apples appeared to be very often covered 
with slightly sunken, brownish discolored rind spots. Upon peeling the 
rind of the apples it was observed that the innertissue showed even 
more of these "corky" spots. 


From the inspections carried out and the literature cited it was learned 
that the aforestated defect consisted of or was similar to: 


Bitterpit 
Hail Damage 
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on 


Calculations made upon survey revealed that the percentage of affected 
apples ranged from 5% to 50%. In view of the disorder found, we 
arrived at the conclusion that, if the consignment was inspected by 
officials of the R.V.V. (General Inspectorate of the Dutch Ministry of 
Agriculture and Fishery), the latter would reject the consignment for 
import. 


Apart from the abovementioned, we stated that the texture as well as 
the consistency of the fruit appeared to be hard, firm, and unripe, while 
the color of same varied from light red to dark red / purple. 


After having taken into consideration the aforestated arrival condition 
of the consignment, we arrive at the inference that the fruit had to be 
marketed in a forced and rapid way in order to prevent further 
aggravation of the damage. consequently, the consignment will be 
subject to a depreciation upon sales. The final damage and/or 
depreciation can be assessed no sooner than after completion of sales. 


10. On February 27, an official of this Department observed the fruit and, 


March 6, 1991, issued the following report in relevant part: 


European Marketing Research Center 
U.S.D.A. — ARS 
Rotterdam, The Netherlands 


This report only contains research results and is not representative of the total shipment 
because only limited samples were observed. This is not a surveyor’s report. 


OBSERVATION REPORT 


Commodity: Red Delicious Apples Date of Observation: 
February 27, 1991 
Packer: Great Lakes Fruit & Produce, Inc. 
Grand Rapids. MI 


Date Loaded: January 30, 1991 
Date Unloaded: February 18, 1991 
Thermostat Setting: 1°C 
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REMARKS 


On February 27, 1991, we were requested by the receiver, Willem Jacobs, to observe the 
condition of 2 van containers of apples. The apples had arrived earlier on February 18, 
1991. They had been inspected by Harmsen & De Groot, a survey company. We also have 
discussed the shipment with the shipper on two different occasions since our observation. 


The Ryan recorder tapes showed the transit temperatures were maintained between 0 and 
2°C during transit. We examined several boxes of apples from both van containers. In the 
first container SEAU 527645, we found many apples which were pitted ranging from a few 
to about 50% of the apples within a box, photos 1-3. It seemed that the pitting in size 138 
was worse than size 125. We then observed the apples in the second van container SEAU 
527067. We examined several boxes and found less pitting particularly in the larger sizes. 
In one box of size 88 apples, we did not find any damage. 


Photos 4 and 5 show damage to apples typical of bitter pit. Photos 7 and 8 show damage 
to apples typical of hail injury. Photo 6 shows bruising on apples which also was evident in 
the shipment particularly in the first van container. Upon close inspection of the apples it 
is almost impossible to determine if the damage is bitter pit or hail damage, but our opinion 
is that both disorders are evident. We do not think it is cork spot as the internal damage 
is just under the skin, photo S. 


The fact that the disorders were more common on the smaller sizes is puzzling. 


11. On February 12, 1991, complainant paid respondent the $22,335.50 
purchase price for the two containers of apples. 

12. The informal complaint was filed on May 28, 1991, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant alleges that respondent breached the contract of sale relative 
to the two containers of apples, and seeks to recover from respondent the 
difference between the net proceeds of the resale of the apples by the receiver 
in the Netherlands, less complainant’s expenses, and the original purchase 
price of the apples, or $18,899.83. Respondent denies that it breached the 
contract as to either container of apples. 

The subject apples were sold on an f.o.b. basis. The Regulations ' in 
relevant part, define f.o.b. as meaning "that the produce quoted or sold is to 
be placed free on board the boat, car, or other agency of the through land 


'7 CER. § 46.43 (i). 
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transportation at shipping point, in suitable shipping condition . . ., and that 
the buyer assumes all risk of damage and delay in transit not caused by the 
seller irrespective of how the shipment is billed." Suitable shipping condition 
is defined * as meaning, "that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties.”’ 

The first issue is whether the agreed contract destination was the 
Netherlands, or some place in the United States. Respondent cites Alexander 
Anasky v. Eastern Potato Dealers,‘ in support of its contention that there was 
no contract destination agreed upon by the parties herein. In that case, the 
findings of fact indicate that the complainant sold and delivered the goods to 


7 C.F.R. § 46.43(j). 


*The suitable shipping condition provisions of the Regulations which require delivery to 
contract destination “without abnormal deterioration", or what is elsewhere called "good delivery" 
( 7 C.F.R. § 46.44), are based upon case law predating the adoption of the Regulations. See 
WILLISTON, SALES § 245 (rev. ed. 1948). Under the rule it is not enough that a commodity sold 
f.0.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be in such a condition 
at the time of shipment that it will make good delivery at contract destination. It is, of course, 
possible for a commodity that grades U.S. No. 1 at time of shipment, and is shipped under 
normal transportation service and conditions, to fail to make good delivery at destination due 
to age or other inherent defects which were not present, or were not present in sufficient degree 
to be cognizable by the federal inspector, at shipping point. Conversely, since the inherently 
perishable nature of commodities subject to the act dictates that a commodity cannot remain 
forever in the same condition, the application of the good delivery concept requires that we allow 
for a "normal" amount of deterioration. This means that it is entirely possible for a commodity 
sold f.o.b. under a U.S. grade description to fail, at destination, to meet the published tolerances 
of that grade, and thus fail to grade at destination, and nevertheless make good delivery. This 
is true because under the f.o.b. terms the grade description applies only at shipping point and 
the applicable warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at destination. If the 
latter result is desired then the parties should effect a delivered sale rather than an f.o.b. sale. 
See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S Produce 
v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 140 
(1959); and Haines Ass'n. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). For all commodities 
other than lettuce (for which specific good delivery standards have been promulgated) what is 
"normal" or abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. 
Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


‘27 Agric. Dec. 519 (1968). 
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respondent at Middle Island, New York, and that respondent then billed the 
goods out to Puerto Rico in conformity with a sale to respondent’s customer. 
We stated: 


On the basis of the evidence before us, we conclude that the potatoes 
were sold and delivered by complainant to respondent at Middle Island, 
New York. Although complainant understood that respondent 
intended to ship the potatoes to Puerto Rico, there was no warranty by 
complainant as to the condition of the shipment on arrival in Puerto 
Rico or any other destination. 


The facts stated in the decision are scanty, and nowhere does the decision 
state that the terms f.o.b. were used by the parties. The crucial factual 
considerations were apparently covered by the statement: "On the basis of the 
evidence before us, we conclude that the potatoes were sold and delivered to 
respondent at Middle Island, New York." 

Certainly Alexander Anasky is correct in indicating that mere knowledge 
by a shipper of the ultimate destination of goods is not sufficient, in itself, to 
show that the ultimate destination was "the contract destination agreed upon 
between the parties."© But neither is a freight contract conclusive as to the 
destination agreed to as a part of the sale contract. The whole matter was 
treated extensively in a recent decision: 


It is certainly true that complainant took possession of the shipment at 
shipping point in Yuma, Arizona, and therefore accepted the shipment 
at that point. This is shown by the first bill of lading which states the 
freight destination as Yuma, Arizona, and by the subsequent bills of 
lading which show that complainant had dominion and control over the 
shipment from Yuma, through to the ultimate destination in Sweden. 
However, the suitable shipping condition warranty is applicable to the 
contract destination agreed upon between the parties. The destinations 
specified in freight contracts made by a seller or buyer with the 
transportation company are not what is referred to by the applicable 
regulation. It is true that the two will very often be the same. And, it 
is also true that the destination shown on a bill of lading may be taken 
in some factual contexts as an indication of what the parties agreed 


‘See 7 C.F.R. § 46.43(j). 





1696 PERISHABLE AGRICULTURAL COMMODITIES ACT 


upon as a contract destination. However, the two are not the same, 
and it is entirely possible for a buyer to take full control of a 
commodity at shipping point, but for the contract destination under the 
f.o.b. terms to be some distant location. This is what occurs under the 
trade term f.o0.b. acceptance. The Regulations state that: 


"F.o.b. acceptance" or "Shipping point acceptance" means that 
the buyer accepts the produce at shipping point and has no right 
of rejection. The buyer has recourse against the seller if the 
produce was not in suitable shipping condition ... , providing the 
shipment is not rejected. The buyer’s remedy under this 
method of purchase is by recovery of damages from the seller 
and not by rejection. (footnote omitted.) 


In this case, the evidence demonstrates that the contract destination 
agreed upon between the parties was Helsingborg, Sweden. This is 
shown by the shipping instructions against which respondent shipped 
the cauliflower (see finding 4), and by the confirmation issued by 
respondent (see finding 5). Also, the fact that the federal shipping 
point inspection designated the load as an export load destined for 
Sweden, and the fact that the Phytosanitary Certificate does the same, 
contribute to this conclusion. (See findings 6 and 7.) ° 

In this proceeding, respondent asserts that the contract between the 
parties sets forth no contract destination for the goods, and cites the 
confirmations in support of this contention. | However, the 
confirmations cited by respondent clearly state: "FRUIT MUST MEET 
ALL GRADE STANDARDS FOR EXPORT TO HOLLAND. ALL 
NECESSARY EXPORT DOCUMENTATION MUST 
ACCOMPANY THE LOAD(S)." Respondent also cites the fact that 
the invoices sent to complainant’s customer show a destination of 
Elizabeth, New Jersey under the designation “Ship To:," and also that 
the bills of lading show the same destination. What the invoices and 
bills of lading actually show is: 


®Ontario International, Inc. v. The Nunes Company, PACA Docket R-92-180, decided August 
11, 1993, 52 Agric. Dec. (1993). 
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SHIP TO: 

SEALAND SERVICES, INC. 
PORT OF ELIZABETH 
ELIZABETH, NJ 07207 


This is entirely consistent with an export shipment. Moreover, respondent, at 
complainant’s request, prepared phytosanitary certificates addressed to the 
plant protection organization(s) of the Netherlands, and which showed the 
name and address of the consignee as "Habets, Bleiswihk, Netherlands," and 
the port of entry as “Rotterdam.” In addition, the shipping point federal 
inspections were designated: "Export Form Certificate." 

The import of all this could have been negated by a simple statement in 
writing from respondent to complainant prior to shipment that the contract 
destination was Biglerville, PA, or some other domestic point. Under the 
suitable shipping condition warranty applicable in f.o.b. sales, it is 
contemplated that the seller will select commodities suitable to ship to the 
contract destination. This is such an important duty of the shipper under the 
f.o.b. terms that, where the parties fail, as they almost always do, to state 
explicitly that such and such a place is the "contract destination," we deem it 
reasonable to assume, unless there are countervailing facts to indicate 
otherwise, that the shipper has acquiesced in the contract destination being 
identical with the place disclosed to the shipper at time of contracting, and 
known by such shipper, to be the actual destination of the product. ’ In this 
case, we conclude that the contract destination was the Netherlands. 

Respondent also contends that the warranty of suitable shipping condition 
is not applicable in this case because transportation services and conditions 
were not normal in that the ocean voyage took an abnormally long time. * 
Respondent cites the "OBSERVATION REPORT" issued by officials of this 
Department stating that the apples were unloaded on "February 18, 1991," 
and asserts that a period of approximately 18 days is excessive for a shipment 


"See J. H. Barnes v. M. P. Clark, Inc., 21 Agric. Dec. 414 (1962). 


*The warranty of suitable shipping condition is made applicable only when transportation 
services and conditions are normal. It is well established that where the question of abnormality 
of transportation service is raised, either by a party or on the face of the record, a buyer who 
has accepted a commodity has the burden of proying that transportation service and conditions 
were normal. Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); 
Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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from New York to Rotterdam. However, although respondent argues that 18 
days is too long, respondent only offered a computation, based on the 
unsupported assertion in its brief that modern ocean freight should average 
a speed of 13 to 14 knots, as support for the contention. Complainant 
asserted in the informal complaint that the arrival time in Rotterdam was "on 
or about February 25, 1991," which would clearly constitute abnormal transit 
time. However, neither this assertion, nor that in the "OBSERVATION 
REPORT," was supported by any documentation as to the actual arrival time, 
or by any disclosure as to the source for the assertion as to the arrival date. 
Nevertheless, these gaps in our knowledge can be circumvented by the 
following considerations. If the arrival time was, as affirmed by complainant, 
February 25, then the warranty of suitable shipping condition is inapplicable 
by reason of excessive time in transit. If, on the other hand, the arrival time 
was February 18, then the time between time of arrival and time of survey was 
excessive. In the former case, the warranty of suitable shipping condition is 
void, in the latter case, the warranty is applicable but as there is no proof of 
the condition of the produce on arrival, respondent has failed to show breach 
of the warranty. 

A judicial exception to the requirement that transportation be normal in 


order for the warranty to apply has been long recognized. This exception 
allows a buyer to prove a breach of the seller’s warranty of suitable shipping 
condition, in spite of the presence of abnormal transportation, if the nature 
of the damage found at destination is such as could not have been caused or 
aggravated by the faulty transportation service. The exception was explained 
in Anonymous, 12 Agric. Dec. 694 (1953) as follows: 


It is a well established rule that evidence of abnormal deterioration 
of the commodity upon its arrival at destination is evidence of breach 
of the warranty of suitable shipping condition only in cases in which the 
transportation was normal .. . 


The reason for the rule is obvious. Whether the commodity, at 
time of billing, was in good enough condition to travel to destination 
without abnormal deterioration can be determined only from the 
condition in which it did arrive at destination, and where the carrier 
provides such faulty service as may have damaged the commodity in 
transit, it becomes impossible to attribute the abnormal deterioration 
found at destination to the condition at time of billing. The rule does 
not necessarily assume that abnormal transportation service caused the 
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damage It merely acknowledges such possibility, and even though the 
possibility of unsuitable condition at time of billing remains, it bars a 
recovery for want of proof that the damage resulted therefrom. 


Since this is the rational of the rule, it has been held, as an 
exception to the rule, that a buyer may prove breach of the seller’s 
warranty of suitable shipping condition in spite of proof of abnormal 
transportation service if the nature of the damage found at destination 
is such as could not have been caused by or aggravated by the faulty 
transportation service. 


The exception has also been applied where, even though the faulty 
transportation service would have most certainly aggravated the damage found 
at destination, the damage is nevertheless deemed to be so excessive that the 
commodity would clearly have been abnormally deteriorated even if transit 
service had been normal. ° 

In this case, the exception is clearly inapplicable due to a fatal problem 
with the survey report done in the Netherlands. Such report states that "the 
percentage of affected apples [with Bitterpit or Hail Damage] ranged from 5% 
to 50%." However, for an inspection or survey to state a range of defects is 
not at all the same as a statement of the average defects present. For 
example, only one sample might have shown 50 percent defects, while all the 
remaining samples could have shown 5 percent. Thus, depending on the 
number of samples drawn, the average defects might have been only 6 
percent. Since the subject survey shows only a range of defects it is, in this 
instance, practically worthless. Had the survey shown, as it easily might have, 
an average of 40 percent defects, then we would have had to consider the 
question whether the exception mentioned above should be invoked. '° We 
conclude that complainant has failed to show a breach of the warranty of 
suitable shipping condition. 

Complainant also claims a material breach of the contract of sale in that 
such contract stated that "ALL FRUIT MUST BE 80% TO FULL RED 
COLOR," whereas the federal inspections at shipping point show “color range 
from 66% to full, Mostly full red surface Color." However, such language in 


*See Sanbon Packing Co. v. Spada Distributing Co., Inc., 28 Agric. Dec. 230 (1969). 


See Trans-West Fruit Co., Inc. v. Ameri-Cal Produce, Inc., 42 Agric. Dec. 1995 (1983). 
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the shipping point inspection certificates does not amount to a certification 
that there were apples in the lot inspected that only had 66 percent surface 
color. Rather, such language is merely a statement that the apples conformed 
to the U. S. Extra Fancy Grade, which requires that surface color not range 
below 66 percent full red. Thus, complainant cannot show by the federal 
inspections that the subject apples did not meet the requirement of the 
contract that all fruit must be 80 percent to full red color. 

Complainant has failed to prove a breach of contract by respondent, and 
the complaint should, therefore, be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


TEIXEIRA FARMS, INC. v. COMMUNITY-SUFFOLK, INC. 
PACA Docket No. R-92-386. 
Decision and Order filed October 25, 1993. 


Respondent’s alleged rejection of broccoli shipped under f.0.b. no-grade contract held ineffective 
because not clear and unmistakable. However, two timely inspections showing over 60% quality 
defects in the form of hollow stem held to show breach of warranty of merchantability (U.C.C. 
§ 2-314). 


Janet Heins, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"). A timely informal complaint was filed on July 19, 1990. A formal 
complaint was filed on January 10, 1992. The complainant seeks to recover 
$6,728.87 in a reparation award against the respondent in connection with one 
(1) trucklot of broccoli in interstate commerce on or about October 5, 1991. 

A copy of the formal complaint was served upon the respondent. 
Respondent filed an answer on August 26, 1992, denying liability for the claim. 
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Because the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided for in section 47.20 
of the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence in the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Complainant filed an opening statement, 
and respondent filed an answering statement. 


Findings of Fact 


1. Complainant, Teixeira Farms, Inc. (hereinafter “complainant"), is a 
corporation organized and existing under the laws of the State of California 
whose business address is 2600 Bonita Lateral Road, Santa Maria, California 
93454. At the time of the transaction involved herein, the complainant was 
licensed under the PACA. 

2. Respondent, Community-Suffolk, Inc. (hereinafter "respondent"), is a 
corporation organized and existing under the laws of the State of 
Massachusetts whose business address is 304 Second Street, Everett, 
Massachusetts 02149. At the time of the transaction involved herein, the 
respondent was licensed under the PACA. 

3. On or about October 5, 1991, complainant sold and shipped to 
respondent, in interstate commerce, one (1) trucklot of broccoli. This load 
consisted of 1,056 cartons of size 14 broccoli at a price of $6.00 per carton, 
plus pesticide certification, cooling, a temperature recorder, and top ice, for 
a total f.0.b. no-grade invoice price of $7,674.70. 

4. The broker in this transaction was All American of California, Inc., 
located at 210 West Main Street, Suite 8, Santa Maria, California 93454. 

5. Upon arrival of the broccoli, respondent called for a federal inspection. 
The first inspection, conducted on October 11, 1991, at 7:00 a.m., revealed 
that 64% of the broccoli had quality defects in the form of hollow stem. This 
inspection was restricted to two pallets nearest the rear doors of the truck and 
the upper two layers of the adjacent pallets. 

6. Respondent ordered a second inspection of the broccoli, conducted at 
11:50 a.m. on October 11, 1991. This inspection revealed that 62% of the load 
had quality defects in the form of hollow stem, and 1% decay. 

7. Respondent notified the broker of the results of the inspection. The 
broker then notified the complainant. 

8. Respondent has remitted a total of $945.83 to complainant. 





1702 PERISHABLE AGRICULTURAL COMMODITIES ACT 


9. An informal complaint was filed on January 10, 1992, which was within 
nine months of when the cause of action arose. 
10. A formal complaint was filed on April 6, 1992. 


Conclusions 


Typically, the proponent of a claim bears the burden of proving its veracity 
by a preponderance of the evidence. Sun World Int’l, Inc. v. J. Nichols 
Produce Co., Inc., 46 Agric. Dec. 893 (1987). The complainant, in its sworn 
complaint, asserts that the original invoice price was $7,674.70. The 
complainant presents additional evidence to support this claim by including an 
invoice reflecting the price and terms, and a bill of lading demonstrating that 
the respondent received the produce. 

In response, the respondent asserts that the broccoli was not merchantable 
when it arrived. Respondent states that it did not accept the broccoli, but 
handled it for complainant’s account, remitting total proceeds of $945.83. 
Respondent has submitted a federal inspection showing quality defects of over 
60% on this load and 1% decay. 

Respondent’s allegation that it did not accept the broccoli upon arrival has 
not been proven. For a rejection to be effective, it must be made in clear, 
unmistakable terms. Farm Market Service, Inc. v. Albertson’s, Inc., a/t/a 
Southco Division, 42 Agric. Dec. 429 (1983). The need for clear and 
unmistakable rejection is even more necessary where there is a subsequent 
unloading of the produce by the receiver, with a claim that the produce was 
to be handled for the shipper’s account. Beamon Brothers v. California Sweet 
Potato Growers, 38 Agric. Dec. 71 (1979). In this case, respondent aileges 
only that it discussed the situation with complainant, who would not take the 
broccoli back. There was no evidence submitted by either party of clear terms 
indicating rejection. Therefore, we must conclude that respondent accepted 
the broccoli. 

However, the massive quality defects in the broccoli, as noted in the 
inspections, indicate that a breach of contract occurred. Even though the 
broccoli had 1% or less decay, the huge percentage of hollow stem defects 
indicate that the broccoli was not merchantable. Respondent’s subsequent 
difficulty in selling the broccoli supports this conclusion. 

Section 2-314 of the Uniform Commercial Code covers the warranty of 
merchantability, and states in part: 
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(1) . . . [A] warranty that the goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant with respect to 
goods of that kind. 


* * * 


(2) Goods to be merchantable must be at least such as 
(a) pass without objection in the trade under the contract description. 


See also Lookout Mountain Tomato & Banana Co., Inc. v. Consumer Produce 
Co., Inc. of Pittsburgh, 50 Agric. Dec. 960 (1991). In this case, broccoli with 
over 60% hollow stem can hardly pass without objection in the trade. 
Therefore, we find that complainant breached its contract with respondent. 

At common law, the warranty of merchantability was applicable only at the 
shipping point. North American Produce Distributors, Inc. v. Eddie Arakelian, 
41 Agric. Dec. 759 (1982). The defect at issue here, hollow stem, is a quality 
defect--a defect that existed at shipping point. Condition defects are those 
which are subject to change due to an inherent worsening of the defect, 
whereas quality defects are generally not subject to change. 10 HARL 
AGRICULTURAL LAW § 72.10(4)(b) at note 82 (1983). Therefore, we may 
infer that the shipment failed to meet the warranty of merchantability at 
shipping point. 

Because complainant breached the contract, it is liable to respondent for 
any damages resulting from that breach. Under U.C.C. § 2-714(1), the 
respondent may recover as damages the loss resulting in the ordinary course 
of events from complainant’s breach as determined in any manner which is 
reasonable. We find the method of calculating damages found in U.C.C. § 2- 
714(2) to be reasonable. "The measure of damages for breach . . . is the 
difference at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as warranted . 

.." Uniform Commercial Code § 2-714(2). 

To determine the value of the broccoli if it had been as warranted, we take 
notice of the Market News Service reports showing the range of market prices 
for the commodity. La Verne Co-Operative Citrus Ass’n v. Mendelson-Zeller 
Co., Inc., 46 Agric. Dec. 1673 (1987); Pacific Fruit & Produce Co. v. William 
C. Denny, Inc., 31 Agric. Dec. 1420 (1972). We then use the market price of 
the commodity as shown by the Market News Service reports as the market 
price. Pandol Bros., Inc. v. Prevor Marketing Int’l, Inc., 49 Agric. Dec. 1193, 
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1203 (1990). This load of broccoli was inspected on the morning of 
October 11, 1991, so we use that day’s market quotations. On that date, 
cartons of size 14 broccoli were selling for $10.00 to $10.50 per carton, for an 
average price of $10.25 per carton and a total market price of $10,824.00. 

The amount of damages owed by complainant is measured by the market 
price less the gross proceeds of a prompt and proper resale, provided that the 
buyer makes an adequate accounting of the sale. La Verne Cooperative, 46 
Agric. Dec. 1673 (1987). Respondent has submitted an adequate accounting 
for this load of broccoli in Exhibit 1E to the Department’s Report of 
Investigation. The gross sales on this load totalled $5,632.50. The value of 
the goods if they had been as warranted ($10,824.00) less the value of the 
goods accepted ($5,632.50) equals the damages caused by complainant’s 
breach: $5,191.50. 

Respondent is also permitted damages which are a consequence of or 
incidental to complainant’s breach under Uniform Commercial Code §§ 2- 
714(3) and 2-715(1). In this case, respondent may claim only inspection fees 
of $100.00. That brings the total damages to $5,291.50. 

Because respondent accepted the broccoli, it is liable for the contract price 
($7,674.70) less damages ($5,291.50), for a total of $2,383.20. However, 
respondent has already remitted to complainant the sum of $945.83 on this 
load. Therefore, we deduct that amount from the reparation award, leaving 
a total of $1,437.37. Respondent’s failure to pay this amount is a violation of 
section 2 of the PACA for which reparation is awarded. Section 5(a) of the 
PACA requires that we award to the person or persons injured by a violation 
of section 2 of the PACA "the full amount of damages sustained in 
consequence of such violations." Such damages include interest. Louisville & 
Nashville Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); Louisville 
& Nashville Railroad Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). Because 
the Secretary is charged with the duty of awarding damages, he also has the 
duty, where appropriate, to award interest at a reasonable rate as a part of 
each reparation award. See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein 
Co., Inc., 29 Agric. Dec. 978 (1970); John W. Scherer v. Manhattan Pickle Co., 
29 Agric. Dec. 335 (1970); and W.D. Crockett v. Producers Marketing 
Association, Inc., 22 Agric. Dec. 66 (1963). 
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Order 


Within thirty (30) days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,437.37 with interest thereon at 
a rate of ten per cent (10%) per annum from December 1, 1991 until paid. 

Copies of this order shall be served upon the parties. 


W. T. HOLLAND & SONS, INC. v. CLAIR SENSENIG d/b/a C. K. 
SENSENIG POTATOES. 

PACA Docket No. R-92-290. 

Decision and Order filed November 10, 1993. 


Express Warranty - In this instance, the parties enter into a contract for chipping potatoes and 
agree that the buyer’s duty to accept is expressly conditioned upon the receiver's satisfaction that 
the potatoes were of good chipping quality. The contract language gives no indication of the 
standard to be used in determining if the potatoes are of acceptable chipping quality. However, 
this does not mean that the buyer of chipping potatoes can use arbitrary or unreasonable 
standards in determining whether the potatoes are of acceptable chipping quality since such 
would be unconscionable and against public policy. 


Kimberly Hart, Presiding Officer. 

W. Revell Lewis, III, Esq., Accomac, VA, for Complainant. 
William J. Cassidy, Jr., Esq., Lancaster, PA, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
informal complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,008.00 in connection with transactions 
involving potatoes, a perishable agricultural commodity, in interstate 
commerce. A copy of the report of investigation prepared by the Department 
was served upon each of the parties. Respondent filed an answer, denying the 
allegations of the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to such procedure, the report of 





1706 PERISHABLE AGRICULTURAL COMMODITIES ACT 


investigation is considered part of the evidence in this case, as are the 
complaint and answer. The parties were given an opportunity to submit 
additional evidence in the form of verified statements and to file briefs. 
Complainant filed an opening statement, respondent filed an answering 
statement and complainant filed a statement in reply. Both parties elected to 
file briefs. 


Findings of Fact 


1, Complainant, W.T. Holland & Sons, Inc., is a corporation whose 
mailing address is P.O. Box 90, New Church, Virginia 23415. At the time of 
the transactions alleged herein, complainant was not licensed under the Act. 

2. Respondent, Clair Sensenig is an individual doing business as C.K. 
Sensenig Potatoes whose mailing address is 998 Newswanger Road, Ephrata, 
Pennsylvania 17522. At the time of the transactions alleged herein, 
respondent was licensed under the Act. 

3. Complainant, on February 19, 1991, sold to respondent pursuant to a 
written contract and in interstate commerce, 503 cwt of Atlantic chipping 
potatoes to be shipped on 7/15/91 and 541 cwt of Atlantic chipping potatoes 
to be shipped on 7/17/91 at the agreed upon fob contract prices of $3,108.54 
and $3,343.38 respectively. 

4. The two separate shipments of produce were loaded onto respondent’s 
truck on July 15 and 16, 1991, at complainant’s place of business to be 
transported to respondent’s customer in Salem, Massachusetts. The produce 
was received and accepted by respondent’s customer upon its arrival and 
ultimately processed into potato chips. Respondent remitted partial payments 
of $2,102.54 and $2,341.38 to complainant on the contract prices leaving a 
remaining combined balance due of $2,008.00. Respondent has failed to pay 
complainant the remaining balances due on the two contracts. 

5. A timely informal complaint was filed on September 24, 1991, which is 
within nine months from the accrual of the cause of action. 


Conclusions 


We must first deal with a statute of limitations issue raised by respondent. 
Respondent alleges that complainant’s action is barred by the statute of 
limitations set forth in the Act. The rule is clear that a complaint, cither 
informal or formal, must be filed within nine months of when the cause of 
action arose. 7 U.S.C. § 499f(a); Sanders & Drake v. Gardner Brothers, 31 
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Agric. Dec. 128 (1972); Immokalee Vegetable v. Rosenthal, 29 Agric. Dec. 483 
(1970). Filing of the informal complaint tolls the statute. E. Potato Dealer of 
Maine v. Commodity Mktg. Co., 36 Agric. Dec. 2017 (1977). The informal 
complaint was filed on September 24, 1991, which was within nine months of 
when the cause of action arose. The complaint was filed in accordance with 
the Act. Therefore, respondent’s lack of jurisdiction allegation has no merit. 

Complainant alleges that respondent ordered, received and accepted the 
July 15th shipment. Respondent denies acceptance of the produce and 
contends that it rejected a portion of the load. As the moving party, 
complainant bears the burden of proving its case. La Casita Farms, Inc. v. 
Johnson City Produce Co., 34 Agric. Dec. 506 (1975). The party with the 
burden of proof must meet the preponderance of the evidence test. A.D. 
McGinnis Produce v. Pinder’s Produce Co., 28 Agric. Dec. 249 (1969). 
Complainant has submitted a copy of the written contract, the relevant invoice 
and trucking receipt indicating loading of the produce onto respondent’s truck 
in accordance with the FOB contract on July 15, 1991. 

Respondent has submitted two letters from its customer indicating receipt 
and acceptance of the July 15th shipment on July 16, 1991. Both letters 
indicate that respondent’s customer received and accepted the produce in 
question. Therefore, respondent will be deemed to have received and 
accepted the July 15th load by virtue of its customer’s receipt and acceptance. 

As to respondent’s allegation that a portion of the July 15th load was 
rejected, the case law is clear that a rejection is not effective unless the buyer 
seasonably notifies the seller and the burden of proving seasonable notice 
rests upon the buyer. San Tan Tillage Co., Inc. v. Kaps Foods, Inc., 38 Agric. 
Dec. 867 (1979). In addition, for a rejection to be effective it must be made 
in clear, unmistakable terms. Farm Market Service, Inc. v. Albertson’s, Inc., 42 
Agric. Dec. 429 (1983). 

In consideration of the overall evidence, we cannot find any persuasive 
evidence to prove that respondent effectively rejected and seasonably notified 
complainant of its rejection of any portion of the load. While there is 
evidence to indicate that a telephone conversation took place between the 
parties on July 17, 1991, it appears that respondent was informing complainant 
that there was a potential problem with the potatoes but there is nothing to 
indicate that respondent communicated to complainant an intent to reject any 
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portion of the load. We, therefore, find that respondent has not carried its 
burden of proving that it effectively rejected any portion of this load.’ 

Having accepted the produce in this FOB transaction, it becomes 
respondent’s obligation to pay the contract price less damages resulting from 
breach of warranty. Santa Clara Produce, Inc. v. Caruso Produce, Inc., 41 
Agric. Dec. 2279 (1982). It is respondent’s burden to prove breach and/or 
damages by a preponderance of the evidence. Salinas Marketing Cooperative 
v. Tom Lange Company, Inc., 46 Agric. Dec. 1593 (1987). Respondent states 
that the July 15th load did not conform to the terms of the contract, thereby 
resulting in a breach on complainant’s part. Respondent alleges that the 
potatoes suffered from soft rot and heat necrosis and that the truck driver 
notified it while in transit that "there were juices leaking from the trailer and 
that the potatoes smelled bad". Respondent contends that it contacted 
complainant after being contacted by the truck driver to inform complainant 
of its dissatisfaction with the load. 

Respondent further alleges its customer verified upon arrival of the 
potatoes that they were in fact suffering from soft rot and heat necrosis. 
Respondent states that after its customer received the produce, it had a 
subsequent telephone conversation with complainant to voice its customer’s 
dissatisfaction with the quality of the potatoes. Respondent contends that, 
during the course this conversation, complainant authorized respondent to “get 
rid of the potatoes" and take a $2.00 per cwt. reduction in the contract price. 

Complainant admits that respondent contacted it while the load was in 
transit but states that respondent only informed it that there might be 
potential problems with the potatoes. Complainant contends that, based on 
this conversation, it authorized respondent to negotiate a $1.00 per cw 
reduction in the contract price if necessary. Complainant emphatically 
contends in several sworn statements that it had no further discussions with 
respondent as to modification of the contract price after this initial 
conversation and respondent unilaterally took a $2.00 per cwt off the contract 
price. 

The pertinent language contained in the written contract reads as follows: 


‘Although respondent has failed to carry its burden of proving rejection, we note that case 
law holds that a buyer cannot reject a portion of a commercial unit. Acceptance of any portion 
of the commercial unit is viewed as acceptance of the entire commercial unit. See U.C.C. § 2- 
601; comment 1, Salinas Lettuce Farmers Coop. v. Larry Ober Co., 39 Agric. Dec. 65 (1980). 
Therefore, respondent is viewed as accepting the entire commercial unit. 
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"The obligation of Dealer to accept, buy and/or pay for the Contract Potatoes is 
expressly conditioned upon: 


(1) Receiving processor’s satisfaction that the Contract Potatoes are of good chipping 
quality: 


(2) Dealer’s satisfaction that the Contract Potatoes are of good chipping quality. Dealer 
shall be the sole judge and shall have the sole right to determine whether Dealer is in good faith 
satisfied or dissatisfied with the chipping quality of the contract Potatoes; and 


(3) Contract Potatoes shall be 85% U.S. No. 1 1 «s" minimum size. 


The language contained in the written contract states that the buyer has the 
obligation to notify the seller if the produce fails to meet the specifications of 
the contract. The contract also gives the buyer the sole discretion to 
determine if the potatoes are in conformity with the terms of the contract. 

The contract between the parties concerns chipping potatoes, and the 
buyer’s duty to accept is expressly conditioned upon the receiver’s satisfaction 
that the potatoes were of good chipping quality. However, the contract 
language gives no indication of the standard to be used in determining if the 
potatoes are of acceptable chipping quality. Complainant chose to enter into 
a contract which contained no such specifications for determining the 
suitability of the potatoes in question. Under these circumstances, the 
receiver’s standards control. See Nicolls v. Fairmount Foods Co., 38 Agric. 
Dec. 469 (1979); Warren Fairbrother v. Gulf Farms, 28 Agric. Dec. 612 (1969). 

However, this does not mean that a buyer of chipping potatoes can use 
arbitrary or unreasonable standards. It must apply the same standards to non 
contract and contract potatoes. Proof that it both accepted and rejected 
potatoes of the same chipping quality would be sufficient to establish 
commercial bad faith and a breach of contract. In other words, the wording 
of numbered paragraph 2 of the quoted contract would not be interpreted by 
us to allow a buyer to be arbitrary as to what potatoes it accepted or rejected, 
nor could such paragraph be reworded to achieve such an effect, since such 
would be unconscionable and against public policy. See Dean Markel v. E.K. 
Bare & Sons, Inc., 49 Agric. Dec. 631 (1990). In that case, the respondent 
effectively rejected the produce thereby shifting the burden of proving that the 
rejection was improper back to the shipper. Here, however, respondent 
accepted the produce and must provide evidence that its allegation of breach 
was reasonable. 5 

We have reviewed the evidence in this case and find that respondent has 
not presented any objective evidence to determine whether its dissatisfaction 











1710 PERISHABLE AGRICULTURAL COMMODITIES ACT 


was reasonable and justified. While we believe that respondent engaged in a 
telephone conversation with complainant to discuss the condition of the 
potatoes while they were still in transit, there is no objective evidence to prove 
that the condition of the potatoes were unacceptable as to justify a breach of 
contract. As stated earlier, respondent cannot act arbitrarily or unreasonably 
in determining the suitability of chipping potatoes. Respondent has alleged 
that the potatoes were suffering from soft rot and heat necrosis but it has not 
produced sufficient objective and independent evidence to support its 
allegation. 

Respondent did not secure a federal inspection of the produce nor any 
other kind of neutral and independent inspection. Although respondent 
submitted sworn statements from its customer and the truck driver to give 
credibility to its breach of contract allegation, we cannot accord a great deal 
weight to either of those statements for various reasons. First, both parties 
are biased in that the truck driver is employed by respondent and the 
customer has a vested interest in the transaction. Second, neither person has 
been shown to be qualified to conduct inspections and determine the condition 
of produce. Third, as to the customer’s statement, there is no proof that it is 
complainant’s produce which is being referred to in the letter. For these 
foregoing reasons, we have not accorded either statement a great deal of 
weight as it relates to the condition of the produce. 

As a result, we can find no persuasive evidence in the file to lead us to a 
conclusion that complainant breached its contract by providing non- 
conforming goods. It is our conclusion that respondent has failed to carry its 
burden of proving its damages resulting from the breach. Respondent is liable 
to complainant for the full contract price on this load. As an aside, even if 
respondent had been successful in carrying its burden of proving a breach of 
contract, we would still be faced with the difficulty of determining the extent 
of the damages due to the fact that there is no evidence on which to 
objectively determine damages in this case. 

We will next discuss respondent’s allegation that parties mutually agreed 
to a modification in the contract price. As stated earlier, respondent alleges 
that complainant agreed to a $2.00 per cwt reduction in the contract price 
while complainant contends that it only authorized respondent to negotiate a 
$1.00 per cwt reduction in the contract price if necessary but that the parties 
never reached a mutual agreement. Respondent contends that complainant 
did in fact agree to the modification in a subsequent telephone conversation. 

The party which claims the contract was modified has the burden of proof. 
Regency Packing Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 





Fe NR 1 NR REE CTS OE RR EE EE RN OEY 


eran 


W.T. HOLLAND & SONS, INC. v. CLAIR SENSENIG 1711 
52 Agric. Dec. 1705 


(1983); La Casita Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 
(1975). The party with the burden of proof must meet the preponderance of 
the evidence test. A.D. McGinnis Produce v. Pinder’s Produce Co., 28 Agric. 
Dec. 249 (1969). Although complainant admits that it gave respondent 
authority to negotiate a $1.00 per cwt reduction if necessary, it states that it 
never had any further conversation with respondent whereby they mutually 
agreed to a modification. Respondent has submitted a sworn statement in 
support of its allegation and complainant has submitted a sworn statement in 
support of its allegation. We have reviewed the evidence and the evidence 
being equal in weight, we find that the respondent has failed to carry its 
burden of persuasion on this issue. There is nothing else contained in the file 
to verify that complainant agreed to any specific modification and there must 
be a mutual assent in order to modify the terms of a contract. Therefore, we 
find that respondent has failed to carry its burden of proving that complainant 
mutually agreed to a modification in the contract price. Respondent is liable 
to complainant for the full contract price. 

Respondent has also alleged an accord and satisfaction based on its 
assertion that complainant agreed to accept a $2.00 per cwt reduction in the 
original contract price and that it sent a check to complainant in this amount. 
The fact that complainant accepted a partial payment from respondent does 
not necessarily reflect an accord and satisfaction. We have often stated that 
"to constitute an accord and satisfaction it is necessary that the money be 
offered in full satisfaction of the demand, and be accompanied by such acts 
and declarations as amount to a condition that the money, if accepted, is 
accepted in satisfaction; and it must be such that the party to whom it is 
offered is bound to understand therefrom that, if he takes it, he takes if 
subject to the such conditions. The mere fact that the creditor receives less 
than the amount of his claim, with knowledge that the debtor claims to be 
indebted to him only to the extent of the payment made, does not necessarily 
establish an accord and satisfaction. Louis Caric & Sons v. Ben Gatz Co., 38 
Agric. Dec. 1486 (1979); Mendelson-Zeller v. Season Produce, 31 Agric. Dec. 
1288 (1972). 

Respondent has submitted no evidence to show that it acted in such a 
manner so as to make it clear to complainant that it was accepting the partial 
payment as full satisfaction of the debt. If anything, we find complainant’s 
assertions that it had no further discussions with respondent after the initial 
conversation on July 17, 1991, until it received the partial payment for the load 
on August 13, 1991, to be more credible. ‘There is no other evidence in the 
file to indicate that the requirements of accord and satisfaction have been 
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satisfied. Therefore, we conclude that respondent has failed to carry its 
burden of proving that an accord and satisfaction took place.’ 

We now turn our attention to the second load of potatoes which was 
picked up by respondent’s truck driver on July 16, 1991, from complainant’s 
place of business. Complainant alleges that respondent ordered, received and 
accepted this shipment. Respondent denies acceptance of the produce and 
contends that it rejected a portion of the load. Complainant bears the burden 
of proving its case by a preponderance of the evidence. Complainant has 
submitted a copy of the written contract, the relevant invoice and trucking 
receipt indicating loading of the produce onto respondent’s truck in 
accordance with the FOB contract on July 16, 1991. 

As noted earlier, respondent submitted two letters from its customers 
indicating that the produce in question was received and accepted. However, 
there is a slight discrepancy as to the actual date of acceptance in that one 
letter states that the produce was accepted on July 17th and the second letter 
states that the produce was accepted on July 18th. Despite the one day 
discrepancy, there is no doubt that the produce was received and accepted by 
respondent’s customer. Therefore, respondent will be deemed to have 
received and accepted the July 16th load by virtue of its customer’s receipt 
and acceptance. 

As to respondent’s allegation that a portion of the July 16th load was 
rejected, the case law is clear that a rejection is not effective unless the buyer 
seasonably notifies the seller and the burden of proving seasonable notice 
rests upon the buyer. San Tan Tillage Co., Inc. v. Kaps Foods, Inc., 38 Agric. 
Dec. 867 (1979). In addition, for a rejection to be effective it must be made 
in clear, unmistakable terms. Farm Market Service, Inc. v. Albertson’s, Inc., 42 
Agric. Dec. 429 (1983). 

Respondent contends that it contacted complainant to complain about the 
load and to inform complainant of its intent to reject a portion of the load. 
However, respondent has not submitted any persuasive evidence to prove that 
it rejected any portion of this load or that it notified complainant of any intent 
to reject any portion of the load. Complainant strongly denies that it ever had 
any conversation with respondent about the condition of this load and we find 
complainant to be more credible on this issue. Therefore, we find that 


"We note that the state of Pennsylvania does recognize accord and satisfaction. 
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respondent has failed to carry its burden of proving that it effectively rejected 
any portion of the load.’ 

Since respondent is deemed to have received and accepted this load, it is 
liable to complainant for the full contract price less any damages resulting 
from breach of contract. Respondent bears the burden of proving breach 
and/or resulting damages by a preponderance of the evidence. Respondent 
alleges that it notified complainant upon its customer’s receipt of the produce 
that there were problems with the load and that it was dissatisfied with the 
quality. Respondent further contends that complainant already knew that 
there were problems with the load and authorized it to "get rid of the 
produce" and reduce the original contract price by $2.00 per cwt on the load. 

Complainant, on the other hand, denies that it ever had any conversation 
with respondent about the quality or condition of this load. Complainant 
states that it heard nothing from respondent on this load until it received a 
partial payment for the load unilaterally reflecting a $2.00 per cwt. reduction 
in the contract price. We have sworn statements from both parties as to their 
relative positions on the issue. However, respondent has not submitted any 
other additional evidence to prove that it notified complainant of its 
dissatisfaction in conformity with the terms of the contract. In consideration 
of the overall evidence and the fact that respondent bears the burden of 
submitting persuasive evidence to carry its burden, we find that respondent 
has failed to carry its burden of proving that there was a breach of contract 
or that it notified complainant of the breach of contract. 

Respondent did not obtain an inspection of the produce by a neutral and 
independent party to show the condition of the produce. We will not accept 
the sworn statements submitted by the truck driver and respondent’s customer 
as proof of the condition of the produce for the same reasons as detailed on 
page of this decision. As a result, respondent cannot prove that complainant 
breached its contract by providing non-conforming goods. If there is no 
breach, then there can be no corresponding damages. We conclude that 
respondent has failed to carry its burden of proving a breach on complainant’s 
part. 


‘Although respondent has failed to carry its burden of proving rejection, we note that case 
law holds that a buyer cannot reject a portion of a commercial unit. Acceptance of any portion 
of the commercial unit is viewed as acceptance of the entire commercial unit. See U.C.C. § 2- 
601, comment 1, Salinas Lettuce Farmers Coop. v. Larry Ober Co., 39 Agric. Dec. 65 (1980). 
Therefore, respondent is viewed as accepting the entire commercial unit. 
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We must also deal with respondent’s allegation that complainant mutually 
agreed to a modification in the contract terms. The party claiming the 
modification of contract bears the burden of proving it by a preponderance of 
the evidence. Respondent claims that it contacted complainant to voice its 
concerns about the quality of the produce and complainant agreed to a $2.00 
per cwt reduction in the contract price. Complainant, on the other hand, 
alleges that it had no conversation at all with respondent regarding this load 
and that there was no agreement to modify the terms of the contract. 

We have reviewed the evidence and it is our opinion that respondent has 
failed to submit persuasive evidence to carry its burden of proof on this issue. 
Furthermore, we find complainant to be more credible on this particular issue. 
We conclude that respondent has failed to carry its burden of proving that 
complainant mutually agreed to a modification in the terms of the contract. 
Respondent is liable to complainant for the full contract price on this load as 
well. 

Respondent has alleged an accord and satisfaction as to this transaction as 
well based upon the complainant’s alleged agreement to the reduction in the 
contract price and complainant’s accepting the partial payment. Respondent 
bears the burden of proving its claim by a preponderance of the evidence. 
Respondent must, at the very least, show that it offered the partial payment 
to complainant with acts or declaration that made it clear to complainant that 
if it took the partial payment, it was in full satisfaction of the debt. The mere 
fact that complainant received less than the entire contract price with the 
knowledge that respondent owed him more does not establish an accord and 
satisfaction. 

Respondent has submitted no evidence to show that it acted in such a 
manner which made it clear to complainant that it was accepting the partial 
payment as full satisfaction of the debt. If anything, the evidence persuades 
us that respondent had no conversation with complainant as to this transaction 
prior to remitting the partial payment. There is no other evidence in the file 
to indicate that the requirements of accord and satisfaction have been 
satisfied. Therefore, we find that respondent has failed to carry its burden of 
proving that an accord and satisfaction took place. 

In conclusion, respondent is liable to complainant for the full contract 
prices for both transactions. Respondent remitted a partial payment to 
complainant in the amount of $2,102.54 for the July 15th transaction and owes 
a remaining balance of $1,006.00. Respondent remitted a partial payment to 
complainant in the amount of $2,341.38 for the July 16th transaction and owes 
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a remaining balance of $1,002.00. Respondent owes complainant $2,008.00 in 
total in remaining balances. 

Respondent’s failure to pay this sum to complainant is a violation of 
section 2 of the Act for which reparation should be awarded. Section 5(a) of 
the Act requires that we award to the person or persons injured by a violation 
of section 2 of the Act “the full amount of damages sustained in consequence 
of such violations." Such damages include interest. Louisville & Nashville 
Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); Louisville & Nashville 
Railroad Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). Since the Secretary 
is charged with the duty of awarding damages, he also has the duty, where 
appropriate, to award interest at a reasonable rate as a part of each 
reparation award. See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Co., 
29 Agric. Dec. 978 (1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. 
Dec. 335 (1970); and W.D. Crockett v. Producers Marketing Association, Inc., 
28 Agric. Dec. 66 (1963). 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,008.00, with interest thereon at the rate of 10 
percent per annum, from October 1, 1991, until paid. 

Copies of this order are to be served upon the parties. 


CLARK PRODUCE v. PRIMARY EXPORT INTERNATIONAL, INC. 
PACA Docket No. R-92-421. 
Decision and Order filed December 09, 1993. 


Suitable Shipping Condition Warranty — Agreed Contract Destination 


Where seller shipped broccoli to an intermediate cold storage facility where it was accepted by 
the buyer and then shipped to buyer’s customers in the Orient, and there was no documentation 
as to an agreed contract destination, but seller admitted knowing that the broccoli was destined 
for the Orient, it was found that the acceptance at the cold storage facility by unloading the 
broccoli into a common storage with other previous or subsequent shipments from other 
transactions between the parties indicated that the seller did not intend the contract destination 
to be the Orient. This was stated to be especially true absent a showing that the seller had 
knowledge that the shipments were segregated in storage, and promptly shipped to a known 
destination for each shipment. 
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George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro Se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $7,209.89 in connection with transactions in interstate commerce 
involving two shipments of broccoli. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed 
briefs. 


Findings of Fact 


1. Complainant, Clark Produce, is a partnership composed of Mark Clark 
and Ray P. Rodriguez, whose address is P. O. Box 1257, Watsonville, 
California. 

2. Respondent, Primary Export International, Inc., is a corporation whose 
address is P. O. Box 2723, South San Francisco, California. At the time of the 
transactions involved herein, respondent was licensed under the Act. 

3. On or about September 10, 1991, complainant sold to respondent one 
partial truck load of broccoli consisting of 1,702 cartons at $5.95 per carton, 
or $10,126.90, f.o.b. On the same day complainant shipped the broccoli from 
loading point in Salinas, California, to respondent in South San Francisco. 
Respondent accepted the broccoli on arrival at destination, and unloaded it 
into its cold storage facility. 
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4. On or about September 16, 1991, complainant sold to respondent one 
partial truck load of broccoli consisting of 576 cartons at $5.95 per carton, or 
$3,427.20, f.o.b. On the same day complainant shipped the broccoli from 
loading point in Salinas, California, to respondent in South San Francisco. 
Respondent accepted the broccoli on arrival at destination, and unloaded it 
into its cold storage facility. 

5. Respondent has paid complainant $5,063.45 for the first shipment of 
broccoli, and $1,280.76 for the second shipment of broccoli, which leaves 
$7,209.89 of the original purchase price owing by respondent to complainant. 

6. The formal complaint was filed on March 25, 1992, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


The record shows that the two shipments of broccoli which are the subject 
of the complaint were the last of a number of shipments made by complainant 
to respondent. Respondent denies liability for these two shipments on several 
grounds. First, respondent asserts that as to a number of earlier shipments 
complainant breached the warranty of suitable shipping condition by shipping 
produce which was in poor condition when it arrived at destinations in the 
Orient. Second, and as a corollary of its first assertion, respondent maintains 
complainant understood that broccoli sold to respondent was destined for 
Hong Kong or Taiwan, and that consequently complainant warranted the 
shipments to make good delivery in those places. Respondent seeks to off-set 
amounts claimed to have been lost on the earlier shipments against the unpaid 
balance of the purchase price due on the September 10, shipment of broccoli. 

As to the September 16, shipment of broccoli respondent claims that the 
shipment was made after complainant was ordered to stop shipment, and 
asserts that complainant agreed to allow respondent to handle the shipment 
on consignment. 

Complainant admits that it had knowledge that the shipments were being 
sent to the Orient, but maintains that the contract destination was, in each 
case, respondent’s cooler in South San Francisco, and that under the f.o.b. 
terms it did not warrant the broccoli to be in suitable shipping condition to go 
to any other destination. 

It is clear that respondent accepted the broccoli by unloading it into its 
cold storage facility in South San Francisco. Respondent did not offer any 
documentary evidence, such as confirmatory memorandums, which would 
indicate that the agreed contract destination for any of the produce contracts 
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between complainant and respondent was other than South San Francisco. 
The only documentation which might be indicative of the original 
understanding between the parties was the copies of the invoices applicable 
to the two transactions which are the subject of the complaint. These invoices 
do not disclose any contract destination, but only state that the broccoli was 
sold to respondent at its South San Francisco address. Respondent’s 
president, Kwong C. Lai, stated as follows in the answering statement: 


I was personally involved in the initial contract negotiations between 
Clark Produce and Primary Export. Also present at the negotiations 
were Eric Farrior, the salesman for Clark Produce, and Jerry Connery, 
as broker for the sale of the broccoli. Contrary to the allegations of 
Complainant, Mark Clark, there was never any agreement to the terms 
of sale based on final acceptance, delivery to the cooler. It was also 
made perfectly clear to all present at these negotiations that the 
broccoli packed for Primary Export was primarily for shipment to 
customers in Hong Kong, . . .’ 


Respondent offered statements from both Eric Farrior and Jerry Connery. 
However, the statements by Eric Farrior do not address the subject of the 
agreed contract destination. One of the statements by the broker affirms his 
understanding of the original agreement "that most of the broccoli packed for 
Primary Export was intended for export to Hong Kong," and that "Mark Clark 
was fully aware of the intended final destination of the broccoli," but does not 
state that such was the agreed contract Destination. While a broker is 
required to issue a broker’s confirmation of sale “setting forth truly and 
correctly all of the essential details of the agreement between the parties . . 
"* no copy of any such confirmation was introduced into evidence. 
Presumably such confirmation would have shown the agreed contract 


‘Respondent’s answering statement, p. 1. 


27 CE.R. § 46.28(a). 








CLARK PRODUCE v. PRIMARY EXPORT INTERNATIONAL, INC. 1719 
52 Agric. Dec. 1715 


destination.*> Complainant’s Mark Clark stated in an affidavit submitted as 


complainant’s opening statement: 


us with a difficult and close factual question. 


I personally negotiated with Mr. Kwong Lai . . . in which it was 
mutually agreed that Clark Produce would grow and pack broccoli in 
Primary Export International, Inc.’s cartons .... The terms of sale 
called for us to deliver the cartons of broccoli to the cooling facility at 
which time all ownership and liability transferred from our firm to that 
of Primary Export International, Inc. It was our understanding that 
Primary Export International, Inc. was to export the broccoli to their 
customer located in the Orient. It cannot understated (sic) that once 
we at Clark Produce delivered the broccoli to the cooler locally, we had 
performed and conformed to the contract. Once the broccoli was at 
a cooling facility, respondent, Primary Export International, Inc., owned 
the broccoli and could do whatever they so desired with the broccoli.’ 


The evidence and conflicting contentions, as previously outlined, present 


considerations were discussed in a recent decision: 


It is certainly true that complainant took possession of the shipment at 
shipping point in Yuma, Arizona, and therefore accepted the shipment 
at that point. This is shown by the first bill of lading which states the 
freight destination as Yuma, Arizona, and by the subsequent bills of 
lading which show that complainant had dominion and control over the 
shipment from Yuma, through to the ultimate destination in Sweden. 
However, the suitable shipping condition warranty is applicable to the 
contract destination agreed upon between the parties. The destinations 
specified in freight contracts made by a seller or buyer with the 
transportation company are not what is referred to by the applicable 
regulation. It is true that the two will very often be the same. And, it 


The pertinent legal 


As an aside we marvel that a buyer would fail to secure some memorial in writing of an 


undertaking by a seller that extends the warranty of suitable shipping condition to such a distant 
destination. This is especially true when there is an obvious acceptance at an intermediate point 


which could so easily be taken as the contract destination. 


“Complainant’s opening statement, pp. 1-2. 
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is also true that the destination shown on a bill of lading may be taken 
in some factual contexts as an indication of what the parties agreed 
upon as a contract destination. However, the two are not the same, 
and it is entirely possible for a buyer to take full control of a 
commodity at shipping point, but for the contract destination under the 
f.o.b. terms to be some distant location. This is what occurs under the 
trade term f.o.b. acceptance. The Regulations state that: 


"F.o.b. acceptance" or "Shipping point acceptance" means that 
the buyer accepts the produce at shipping point and has no right 
of rejection. The buyer has recourse against the seller if the 
produce was not in suitable shipping condition ... , providing the 
shipment is not rejected. The buyer’s remedy under this 
method of purchase is by recovery of damages from the seller 
and not by rejection. (footnote omitted.) 


In this case the evidence demonstrates that the contract destination 
agreed upon between the parties was Helsingborg, Sweden. This is shown 
by the shipping instructions against which respondent shipped the 
cauliflower (see finding 4), and by the confirmation issued by respondent 
(see finding 5). Also, the fact that the federal shipping point inspection 
designated the load as an export load destined for Sweden, and the fact 
that the Phytosanitary Certificate does the same, contribute to this 
conclusion. (See findings 6 and 7.)° 


Neither knowledge of the ultimate destination by a seller, nor the destination 
specified in a freight contract is a conclusive consideration. Particularly 
pertinent to the transactions in this case is the fact that acceptance by a buyer 
at shipping point, or at an intermediate point, does not necessarily relieve a 
seller of responsibility to the ultimate destination. The crucial and ultimate 
question is what did the parties consider to be the contract destination as to 
the contract between themselves. Or, put another way, did they intend that 
the seller was to assume the obligation of shipping goods that would carry, 
without abnormal deterioration, to the ultimate destination, or only to the 
intermediate point? If we were to list the significant factors for determining 


‘Ontario International, Inc. v. The Nunes Company, PACA Docket R-92-180, decided August 
11, 1993, 52 Agric. Dec. (1993). 
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intended contract destination in descending order of importance they would 
rank as follows: 


1). Indication in writing, such as a broker’s memorandum or other 
contract memorandum, of the agreed contract destination. 

2). Indication of knowledge on the part of the seller as to the ultimate 
destination. This might be shown by a freight contract, phytosanitary 
certificates, or other documents, or it might be admitted. 

3). The absence of an intermediate point of acceptance by the buyer. 


In this case the first factor is absent. The second factor is present, for 
complainant has admitted knowledge as to the ultimate destination. Normally, 
the presence of this second factor would not be outweighed by the presence 
of the third, namely, acceptance at an intermediate point. In other words 
knowledge by the seller of the ultimate destination, absent some indication 
that responsibility had been disclaimed, would be sufficient to bind the seller, 
n even though there was an acceptance by the buyer at shipping point or at 
some intermediate point.© However, in this case we believe the seller’s 
knowledge is outweighed by such acceptance, because here the acceptance was 


t accomplished by unloading the broccoli into a common storage with other 
n previous or subsequent shipments. There is nothing in this record to show 
t that the broccoli shipments remained segregated after unloading into the 
s common storage, or that they were shipped out on a “first in, first out" basis. 


The unloading into a common storage strongly suggests that a reasonable 
seller would not expect to be responsible for the shipments to a more distant 
destination. This is especially true absent a showing that the seller had 
knowledge that the shipments were segregated in storage and promptly 
shipped to a known destination for each shipment. We conclude that 
respondent has not shown by a preponderance of the evidence that the 


CoO O RP SN = 


- 


SA typical situation is the shipment of a sea-land container to a port city for export to a 
foreign country, with the buyer, or the buyer’s agent, accepting the container at the port city, and 
arranging for shipment by sea. Knowledge by the seller of the ultimate foreign destination in 
this situation, especially where the foreign destination appears on the shipping documents, will 
normally overcome any implication arising from the acceptance at the port city that such was the 
contract destination. See Raymond "Mickey" Cohen & Son, Inc. v. Great Lakes Fruit & Produce, 
Inc., PACA Docket No. R-92-125, 52 Agric. Dec. -__ (1993). Of course the knowledge of the 
ultimate destination might be acquired in so incidental a way that it clearly does not form a part 
of the contract. See James Burns & Son v. Chicago Potato Exchange, 19 Agric. Dec. 1062 (1960). 


Ve © 
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contract destination agreed upon by the parties was other than the place to 
which complainant delivered the goods, namely respondent’s cooler in South 
San Francisco. Consequently, respondent’s attempted off-set having failed, 
respondent is liable to complainant for the balance of the purchase price of 
the September 10, shipment of broccoli, or $5,063.45. 

We should note that there are additional reasons why respondent’s attempt 
at off-set would have failed even had we found that the suitable shipping 
condition warranty applied to the destinations in the Orient. First, respondent 
did not supply us with the documentation as to the sale between complainant 
and respondent covering the transactions which it sought to off-set. The 
contract prices are undisclosed, and furthermore it is impossible to trace a 
shipment from shipping point, through the intermediate storage, to the 
destination in the Orient. Second, we were not made privy to the original 
shipping dates, either from complainant’s packing facility, or from 
respondent’s storage facility. We have no way to determine whether transit 
time was normal. 

There is one further contention by respondent relative to the off-sets as to 
the September 10, shipment that should be mentioned. Respondent asserts 
that the broccoli sold by complainant to respondent was all to be U.S. No. 1, 
and submitted inspection reports of inspections at shipping point showing that 
three of the lots of broccoli were only 85 percent U.S. No. 1. However, there 
is no way to coordinate these shipments with any of the arrivals in the Orient, 
or with particular contracts between complainant and respondent, and the 
prices applicable to such contracts. There is therefore no way to award 
damages for these alleged breaches of contract. 

Prior to its allegations in the answer concerning off-sets, respondent made 
an assertion as to the alleged poor condition of the September 10, shipment 
of broccoli.’ Respondent asserted during the informal stages of this 
proceeding that complainant’s salesman, Eric Farrior, “was aware of potential 
problems with the broccoli . . . due to ‘hollow stems’ and mechanical damage 
...," and “assured Kwong Lai that Clark Produce would stand behind any 
arrival problems." The attached letter from Eric Farrior to respondent refers 
to the 1,702 cartons which were the subject of the complaint: 


1702 boxes (of the same) had been inspected and found to have hollow 
stem which lead to its deterioration of the product. 


"This contention appears to have been abandoned in respondent’s answer. 
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However, the federal inspections submitted by respondent showing the 
presence of hollow stem and mechanical damage are dated September 4, 1991, 
whereas the shipment in question, containing 1,702 cartons, was made 
September 10, 1991. If we were to credit the assertion that Farrior made a 
special undertaking to stand behind the September 10, shipment, we are 
frustrated in making any award to respondent on such basis due to the 
absence of any proof in the record of any arrival problems relative to such 
shipment. 

We turn now to the shipment on September 16, 1991, of 576 cartons of 
broccoli. As stated earlier, respondent claims that this shipment was made 
after complainant was ordered to stop shipment, and asserts that complainant 
agreed, as a consequence, to allow respondent to handle the shipment on 
consignment. These contentions are abundantly proven by statements from 
both Eric Farrior and Jerry Connery. However, respondent did not submit 
an accounting showing the details of its sales of this broccoli. There is no 
breakdown of sales as to date, or prices realized. Nor is there any accounting 
of the expenses of relative to the sale. Respondent merely took an 
"ALLOWANCE FOR BAD OUTTURN ON ARRIVAL $2,146.44" without 
any indication as to how the allowance was arrived at. Under these 
circumstances, and without any indication as to the extent of the "bad outturn," 
we cannot give credence to respondent’s claimed allowance. Since respondent 
has proven that complainant agreed to a consignment, and respondent did not 
render an accounting, we could make an award based on market price as the 
reasonable value of the broccoli. However, market prices of broccoli in San 
Francisco on September 16, 17, and 18, 1991, for all sizes ranged from $7.00 
to $9.50 per carton. Since complainant has not claimed in excess of the $5.95 
contract price we will not make an award based on the higher value reflected 
by the market reports. We conclude that respondent is liable to complainant 
for the difference between the $1,280.76 paid and the contract price of 
$3,427.20, or $2,146.44. 

The total that we have found due and owing from respondent to 
complainant is $7,209.89. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
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sustained in consequence of such violations." Such damages include interest. 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 
of each reparation award.’ We have determined that a reasonable rate is 10 
percent per annum. 


Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $7,209.89, with interest thereon at the rate of 10% 
per annum from November 1, 1991, until paid. 

Copies of this order shall be served upon the parties. 


THE KINGSBURY CO. v. DICK METZLER. 
PACA Docket No. R-93-70. 
Decision and Order filed December 14, 1993. 


Jurisdiction - over transportation contracts 


Respondent, a licensee under the Act, acted as a truck broker on behalf of complainant, and 
secured a truck to transport a load of chipping potatoes to a third party customer of 
complainant. The truck was delayed in transit, and on arrival the potatoes were rejected. 
Respondent attempted to contact an agent of the third party in the state where the potatoes 
were grown for instructions as to disposition of the load, and was unsuccessful in making such 
contact. No instructions were received from complainant, and, after waiting several hours, 
respondent resold the load for an amount which netted substantially less than complainant would 
have realized from its contract with the third party. It was held that the contract between 
complainant and respondent was a transportation contract over which the Secretary has no 
jurisdiction. 


George S. Whitten, Presiding Officer. 
Complainant, Pro Se. 


*L & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


*See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Croket 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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John J. Gardner, Rockville, MD, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,544.00 in connection with the transportation of perishable 
produce in interstate commerce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, The Kingsbury Co., is a corporation whose address is 
Route 2, Box 64, Grafton, North Dakota. 

2. Respondent, Dick Metzler, is an individual whose address is P. O. Box 
576, Lancaster, Pennsylvania. At the time the produce involved herein was 
shipped, respondent was licensed under the Act. 

3. On or about January 11, 1992, complainant, acting under a contract 
with Utz Quality Foods of Hanover, Pennsylvania calling for the sale of 
multiple loads of chipping potatoes at $5.00 per cw. f.0.b., shipped from 
loading point in North Dakota to Utz Quality Foods, in Hanover, 
Pennsylvania, one truck load of chipping potatoes. Respondent, acting as 
truck broker, secured the truck on which the potatoes were shipped. 

4. The truck was delayed in transit for two days due to mechanical 
problems. Following arrival on the morning of January 15, Utz Quality Foods, 
at about 5:00 a.m. to 6:00 a.m., notified its agent David Dangerfield in North 
Dakota that it was rejecting the potatoes. At about 7:00 a.m. Utz Quality 
Foods notified respondent that the load had been rejected, and that someone 
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in North Dakota would be contacting respondent concerning disposition of the 
load. Respondent, after waiting for instructions for about two hours, began 
trying to contact David Dangerfield, but was unable to do so. At about 12:00 
a.m. respondent, after conferring with Utz Quality Foods and being told that 
complainant had the option of replacing the rejected load at contract price, 
proceeded to dispose of the load by selling to Wise Foods in Berwick, 
Pennsylvania, for $1.50 per cwt, plus $4.60 freight, less a 7 percent adjustment 
for defects. 

5. Wise Foods paid respondent at the agreed price. Respondent deducted 
$4.60 for freight, and tendered the balance of $499.40 to complainant. 

6. An informal complaint was filed on March 5, 1992, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant alleged during the informal stages of this proceeding that on 
January 16, 1992, its Barry Kingsbury contacted George Metzler by phone, 
and secured a commitment by George Metzler to pay for the potatoes at $5.00 
per cwt. However, neither of the individuals allegedly involved in this 
conversation gave a statement at any point in this proceeding which dealt with 
this alleged conversation. The allegation was not repeated by complainant in 
the formal complaint, and we deem the allegation to have been abandoned. 

It is clear from the evidence submitted in this case that respondent acted 
relative to the subject transaction as a truck broker whose only function was 
to secure the truck in which the potatoes were transported. It has long been 
held that the Secretary does not have jurisdiction over transportation 
contracts.’ The relevant section of the Act” speaks of violations of the act 
by “any commission merchant, dealer, or broker," and also speaks of the 
violations as being: 


‘Grand Prairie Produce Brokerage, Inc. v. Royal Packing Co., 34 Agric. Dec. 1580 (1975); 
Maine Banana Corp. v. Walter D. Davis, 32 Agric. Dec. 983 (1973); R. B. Todd Produce Co., Inc. 
v. Frostreat Frozen Foods, Inc., 22 Agric. Dec. 917 (1963); C. J. Prettyman, Jr. v. J. E. Nelson & 
Sons, 20 Agric. Dec. 947 (1961); Reid & Joyce Packing Co. v. Touchstone, 15 Agric. Dec. 884 
(1956); Anonymous, 7 Agric. Dec. 1128 (1948); Anonymous, 4 Agric. Dec. 934 (1945); Anonymous, 
4 Agric. Dec. 332 (1945). 


"7 U.S.C. § 499b(4). 
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.in connection with any transaction involving any perishable 
agricultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or 
contracted to be bought, sold, or consigned, in such commerce by such 
dealer, or the purchase or sale of which in such commerce is 
negotiated by such broker; .. . 


Respondent is licensed under the Act, and as a licensee would qualify, in a 
proper situation, as a commission merchant, dealer, or broker. However, 
respondent’s sale of the chipping potatoes following their rejection was 
accomplished in his capacity as truck broker for complainant, and did not 
arise out of a contract between complainant and respondent which concerned 
the sale or consignment of the potatoes as between complainant and 
respondent. Respondent did not receive the potatoes in interstate or foreign 
commerce as a commission merchant, or buy or sell, or contract to buy or sell 
or take on consignment the potatoes as between complainant and itself, or 
negotiate as a broker the purchase or sale, as between complainant and any 
other party, of such potatoes. Thus, the dealings of respondent with 
complainant do not qualify as a "transaction" of the type delineated in the Act, 
and the Secretary does not have jurisdiction over an allegation by complainant 
based upon such malfeasance or negligence by respondent as may be shown 
by the record herein.’ 

In Reid and Joyce Packing Company v. G. W. Touchstone,’ the 
complainant sold a quantity of lettuce to a pool of buyers in another state, and 
respondent, whom the decision assumes to have been employed for such 
purpose by complainant, transported the lettuce from one state to the other. 
The lettuce arrived showing heavy slime, and respondent admitted that he was 
responsible for its poor condition. The lettuce was rejected by the buyers 
following arrival, and respondent retained possession of the load and 
presumably sold it. We concluded that any liability of respondent to 
complainant arose solely out of the transportation contract, and stated, in part, 
as follows: 


*In addition to the delay in transit attributable to respondent, we note that following an 
effective rejection title to the potatoes would have vested in complainant, and any instructions 
as to disposition of the load should have come from complainant. The record herein does not 
disclose that respondent attempted to contact complainant following the rejection. 


“15 Agric. Dec. 884 (1956). 
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Although the word ‘transaction’ is not defined in the act or the 
regulations, it has been consistently construed to mean any of the types 
of contracts or understandings which are mentioned in the definitions 
in the act for commission merchants, dealers, and brokers, that is, 
consignments, purchases and sales, and the negotiating of sales and 
purchases on behalf of a seller or purchaser. ... 

It is concluded that the act does not confer jurisdiction to award 
reparation for negligence under a transportation contract and, for this 
reason, the complaint herein should be dismissed. 


Since we are without jurisdiction over the cause of action alleged in the 
complaint, such complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DEFAULT DECISIONS 


In re: T & L VICKERS PRODUCE CO., INC. 
PACA Docket No. D-93-515. 
Decision and Order filed June 8, 1993. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful, flagrant and repeated violations. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) (PACA), 
instituted by a complaint filed on December 22, 1992, by the Deputy Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 

The complaint alleged that during the period July 1991 through March 
1992, respondent failed to make full payment promptly to 35 sellers of tue 
agreed purchase prices in the total amount of $216,961.65 for 284 lots of 
perishable agricultural commodities, which it purchased, received and accepted 
in interstate and foreign commerce. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of complainant for the issuance of an order without hearing by reason 
of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 
1. Respondent, T & L Vickers Produce Co., Inc., is a Texas corporation 


whose business mailing address is 1500 South Zarzamora, San Antonio, Texas 
78207. 
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2. License number 701712 was issued to respondent on June 8, 1970. This 
license terminated on June 8, 1992, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499d(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period July 1991 through March 1992, respondent failed to make full payment 
promptly to 35 sellers of the agreed purchase prices in the total amount of 
$216,961.65 for 284 lots of perishable agricultural commodities, which it 
purchased, received and accepted in interstate and foreign commerce. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
284 transactions set forth in Finding of Fact 3 above constitutes willful, 
flagrant and repeated violations of section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


Respondent, T & L Vickers Produce Co., Inc., is hereby found to have 
committed willful, flagrant and repeated violations of section 2 of the PACA 
(7 U.S.C. § 499b), and this finding is ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final July 19, 1993.-Editor] 


In re: A. CIRESI & SON, INC. 
PACA Docket No. D-93-527. 
Decision and Order filed June 23, 1993. 
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Admission of material allegations - Failure to make full payment promptly - Willful, flagrant 
and repeated violations. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on March 4, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1990 through July 1992, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from six sellers, 
381 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make fully payment promptly of the agreed purchase prices, in 
the total amount of $502,564.29. 

A copy of the complaint was served upon respondent A. Ciresi & Son, 
Inc., and respondent filed an answer admitting all of the material allegations 
of the complaint. Upon the motion of the complainant for the issuance of a 
decision, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A. Ciresi & Son, Inc., is a corporation organized and 
existing under the laws of the State of Connecticut, whose business address is 
320 Food Terminal Plaza, New Haven, Connecticut 06511. 

2. Pursuant to the licensing provisions of the PACA, license number 
205962 was issued to respondent on September 24, 1964. This license was 
renewed annually, but terminated on September 24, 1992, pursuant to Section 
4(a) of the PACA (7 U.S.C. § 499d(a)) when respondent failed to pay the 
required annual license fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period September 1990 through July 1992, respondent purchased, received, 
and accepted in interstate and foreign commerce, from six sellers, 381 lots of 
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fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $502,564.29. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
381 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 


this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final July 30, 1993.-Editor] 


In re: STEVEN H. LEFEVRE d/b/a THE LEFEVRE COMPANY. 
PACA Docket No. D-93-528. 
Decision and Order filed June 7, 1993. 


Failure to deny material allegations - Failure to make full payment promptly - Willful, flagrant 
and repeated violations. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


oe =m eF, 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a Complaint filed on March 19, 1993, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint that 
during the period June 1991 through March 1992, Respondent purchased, 
received and accepted, in interstate commerce, from 14 sellers, 32 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $198,307.06. 

A copy of the Complaint was served upon Respondent which Complaint 
has not been answered. The time for filing an answer having run, and upon 
the motion of the Complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Steven H. LeFevre, doing business as The LeFevre 
Company, is an individual whose business mailing address was 3422 Wood 
Lane, Bakersfield, CA 93309. 

2. Pursuant to the licensing provisions of the Act, license number 881708 
was issued to Respondent on August 4, 1988. This license was suspended on 
April 8, 1992, pursuant to section 7(d) of the PACA (7 U.S.C. § 499g(d)) for 
failure to pay reparation awards. This license was terminated on August 4, 
1992, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
Respondent failed to pay the required annual renewal fee. 

3. Respondent filed a Voluntary Petition pursuant to Chapter 7 of the 
Bankruptcy Code (11 U.S.C. § 700 et seq.) in the United States Bankruptcy 
Court for the Eastern District of California. This petition has been designated 
Case No. 92-14038A-7K. 

4. As more fully set forth in paragraph 4 of the Complaint, during the 
period June 1991 through March 1992, Respondent purchased, received and 
accepted in interstate commerce, from 14 sellers, 32 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $198,307.06. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 32 
transactions set forth in Finding of Fact No. 4, above, constitutes wilful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Discussion 


Although Respondent failed to file a timely Answer to the Complaint, on 
June 3, 1993, he filed a letter in which he stated, "I still do not dispute your 
findings, regarding the monies owed, but I do dispute the terms of ‘willful [sic] 
and flagrant’ in the sense that it makes it seems [sic] like my actions were 
intentional. There were no pre-meditated or illegal intentions on my part 
what so ever. My only ‘fault’ was the lack of cash flow and the closing of my 
business." 

As defined by the applicable case law, Respondent’s actions were flagrant 
and wilful. The violations were flagrant because of the number of violations, 
the amount of money involved and the length of time over which the 
violations occurred. As stated by Chief Judge Palmer in Veg-Mix, Inc., 48 
Agric. Dec. 595 (1989), “[Relevant decisions] hold that whenever the total 
amount due and owing exceeds $5,000, an order should be entered finding the 
indebted produce dealer to have committed a flagrant violation of the Act." 
Id. (citing Fava & Co., 46 Agric. Dec. 79, 81 (1984)). See also, Finer Food 
Sales Co., 41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983)(24 
violations involving $75,000 over a five-month period were repeated and 
flagrant); Reese Sales v. Hardin, 458 F.2d 183 (9th Cir. 1972)(26 violations 
involving $19,059.08 occurring over 2 1/2 months were repeated and flagrant); 
Zwick v. Freeman, 373 F.2d at 115, (concluding that 295 violations were 
flagrant inasmuch as they occurred over several months and involved more 
than $250,000). 

A violation is wilful if, irrespective of evil motive or erroneous advice, a 
person intentionally does an act prohibited by a statute or carelessly disregards 
the statutory requirements. Cox v. United Siates Dep’t of Agriculture, 925 F.2d 
1102 (8th Cir. 1991), cert. denied, 112 S.Ct. 178 (1991); Goodman v. Benson, 
286 F.2d 896 (7th Cir. 1961); American Fruit Purveyors v. United States, 630 
F.2d at 374. Respondent should have known that he could not make prompt 
payment for the large amount of perishables it ordered, yet the firm continued 
to make purchases during a period of over eight months. Thus, Respondent 
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acted in careless disregard for the payment requirements of the PACA and 
Respondent’s violations were wilful. 


Order 


A finding is made that Respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceedings thirty-five 
days after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final August 12, 1993.-Editor] 


In re) THE CHICAGO FOOD GROUP, INC., d/b/a LaMANTIA BROS. 
ARRIGO CO. 

PACA Docket No. D-93-516. 

Decision and Order filed June 23, 1993. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


John Vos, for Complainant. 
Respondent, Pro se. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on December 30, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period January 1992, through April 1992, the 
respondent failed to account and make full payment promptly to thirty-eight 
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consignors of the agreed net proceeds in the total amount of $646,462.04 for 
two hundred twenty lots of perishable agricultural commodities, which it 
received, accepted and sold on behalf of the consignors in interstate and 
foreign commerce, and that during the period December 1991, through April 
1992, the respondent purchased, received, and accepted, in interstate and 
foreign commerce, from one hundred four sellers, nine hundred seventy-two 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $2,722,378.04. 

A copy of the complaint was served upon respondent, The Chicago Food 
Group, Inc., doing business as LaMantia Bros. Arrigo Co., which complaint 
has not been answered. The time for filing an answer having run, and upon 
the motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, The Chicago Food Group, Inc., is a corporation doing 


business as LaMantia Bros. Arrigo Co., at 28-34 South Water Market, 
Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license number 900681 
was issued to respondent on February 20, 1990. This license has been 
renewed annually, and was next subject to renewal on or before February 20, 
1993. 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period January 1992, through April 1992, the respondent failed to account and 
make full payment promptly to thirty-eight consignors of the agreed net 
proceeds in the total amount of $646,462.04 for two hundred twenty lots of 
perishable agricultural commodities, which it received, accepted and sold on 
behalf of the consignors in interstate and foreign commerce. 

4. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1991, through April 1992, the respondent purchased, 
received, and accepted, in interstate and foreign commerce, from one hundred 
four sellers, nine hundred seventy-two lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $2,722,378.04. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Findings of Fact Nos. 3 & 4 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final August 17, 1993.-Editor] 


In re: JACQUELINE S. OFFUTT and MICHAEL J. OFFUTT jointly and 
severally d/b/a CAL-TEX MARKETING. 

PACA Docket No. D-93-524. 

Decision and Order filed July 27, 1993. 


Admissions in bankruptcy pleadings which substantiate allegations - Failure to make full 
payment promptly - Operating subject to the PACA without a license - Repeated and flagrant 
violations. 


Kimberly Hart, for Complainant. 
Benjamin A. Stolz, Dallas, TX, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act", instituted by a complaint filed on February 22, 1993, 
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by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint alleges that 
during the period of August 1991 through July 1992, respondents purchased, 
received and accepted, in interstate commerce, from six sellers, 21 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $186,061.73. 

A copy of the complaint was served upon respondents. On May 13, 1993, 
respondents filed an answer to the complaint in which they denied that they 
violated the Act as alleged in the complaint, but admitted that they had filed 
a petition in bankruptcy. As the admissions respondents have made in their 
bankruptcy pleadings substantiate the complainant’s allegations that 
respondents failed to make prompt payment for produce it purchased, 
received, and accepted in interstate commerce, complainant’s motion is 
granted. Therefore, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of respondents, Jacqueline S. Offutt and Michael 
J. Offutt jointly and severally d/b/a Cal-Tex Marketing is P.O. Box 477251, 
Garland, Texas 75047-7251. 

2. Pursuant to the licensing provision of the Act, license number 920381 
was issued to Jacqueline S. Offutt, an individual d/b/a Cal-Tex Marketing on 
December 16, 1991. The license was suspended on July 6, 1992, for failure to 
make records available, pursuant to section 13(a) of the PACA (7 U.S.C. § 
499m(a)). This license terminated on December 16, 1992, pursuant to section 
4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the 
required annual renewal fee. 

3. Jacqueline S. Offutt and Michael J. Offutt, doing business as Cal-Tex 
Marketing, are not and have never been licensed under the PACA. At all 
times pertinent herein, they had conducted business subject to the PACA. 

4. As more fully set forth in paragraph 5 of the complaint, during the 
period of August 1991 through July 1992, respondents purchased, received and 
accepted in interstate commerce, from six sellers, 21 lots of fruits and 
vegetables, all being perishable agriculture commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $186,061.73. 
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Conclusions 


Respondents’ failures to make full payment promptly with respect to the 
21 transactions set forth in Finding of Fact No. 4, above, constitute repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below if issued. 


Order 


A finding is made that respondents have committed repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 2, 1993.-Editor] 


In re: AGRA, INC, 
PACA Docket No. D-93-525. 
Decision and Order filed July 23, 1993. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on March 3, 1993, by the Acting Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 
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The complaint alleged that during the period October through December 
1991, respondent failed to mak full payment promptly to seven consignors of 
the agreed net proceeds derived from the sale of 16 lots of perishable 
agricultural commodities which it received and accepted on consignment in 
interstate commerce, in the total amount of $41,850.07. The complaint further 
alleged that during the period September 1991 through January 1992, 
respondent failed to make full payment promptly to 51 sellers of the agreed 
purchase prices in the total amount of $672,223.71 for 245 lots of perishable 
agricultural commodities, which it purchased, received and accepted in 
interstate and foreign commerce. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of complainant for the issuance of an order without hearing by reason 
of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 

Findings of Fact 


1, Respondent, Agra, Inc., is a Massachusetts corporation whose business 
mailing address is 121 New England Produce Center, Chelsea, Massachusetts 
02148. 

2. License number 810778 was issued to respondent on March 30, 1981. 
This license terminated on March 30, 1992, pursuant to section 4(a) of the 
PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period October through December 1991, respondent failed to make full 
payment promptly to seven consignors of the agreed net proceeds derived 
from the sale of 16 lots of perishable agricultural commodities which it 
received and accepted on consignment in interstate commerce, in the total 
amount of $41,850.07. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period September 1991 through January 1992, respondent failed to make full 
payment promptly to 51 sellers of the agreed purchase prices in the total 
amount of $672,223.71 for 245 lots of perishable agricultural commodities, 
which it purchased, received and accepted in interstate and foreign commerce. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 16 
transactions set forth in Finding of Fact 3 above and the 245 transactions set 
forth in Finding of Fact 4 above constitutes willful, flagrant and repeated 
violations of section 2 of the PACA (7 U.S.C. § 499b), for which the Order 
below is issued. 

Order 


Respondent, Agra, Inc., is hereby found to have committed willful, flagrant 
and repeated violations of section 2 of the PACA (7 U.S.C. § 499b), and this 
finding is ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice ( 7 C.F.R. §§ 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 
[This Decision and Order became final September 14, 1993.-Editor] 


In re: S & A PRODUCE, INC. 
PACA Docket No. D-92-557. 
Decision and Order filed August 6, 1993. 


Admissions in bankruptcy proceedings - Failure to pay license fee - Failure to make full 
payment promptly - Flagrant and repeated violations. 


Janet Heins, for Complainant. 
Philip Fletcher, Tucson, AZ, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"Act"), instituted by a complaint filed on June 22, 1993, by the Deputy 
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Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 25 through October 25, 1991, respondent purchased, 
received, and accepted in interstate or foreign commerce from 13 sellers, 71 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices in the 
total amount of $399,843.90. 

A copy of the complaint was served upon respondent, which filed an 
answer denying the material allegations in the complaint and stating that it 
filed for bankruptcy protection pursuant to Chapter Seven of the Bankruptcy 
Code. Complainant now files a motion for a decision based upon 
respondent’s admission in its bankruptcy proceedings.’ Based upon these 
admissions, the precedent which this forum is bound to follow’ requires that 
complainant’s motion be granted. Therefore, upon the motion of the 
complainant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant to section 
1,139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, S & A Produce, Inc., was a corporation organized and 
existing under the laws of the State of Arizona whose business address was 
Triple R Industrial Park, Monte Carlo Road, Nogales, Arizona 85621. 

2. PACA license number 850767 was issued to respondent on March 8, 
1985. This license terminated on March 8, 1992, pursuant to section 4(a) of 
the PACA (7 U.S.C. § 499d(a)), when the respondent failed to pay the 
required annual renewal fee. 

3. As more fully set forth in paragraph IV of the complaint, during the 
period April 25 through October 25, 1991, respondent purchased, received, 
and accepted in interstate and foreign commerce from 13 sellers, 71 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 


‘Official notice is taken of the pleadings filed by respondent in this proceeding designated 
as Case No. 91-3604 by the United States Bankruptcy Court for the District of Arizona. See 
Appendix A. 


*Veg-Mix, Inc., 44 Agric. Dec. 1583, 1587-91 (1985), aff'd and remanded, 832 F.2d 601 (D.C. 
Cir. 1987). 
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to make full payment promptly of the agreed purchase prices, in the total 
amount of $399,843.90. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 71 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practices governing procedures under the Act, 
this decision will become final without further proceedings thirty-five (35) days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies of this order shall be served upon the parties. 

[This Decision and Order became final September 16, 1993.-Editor] 


In re: ROBERT D. JENKINS and FRANK F. JENKINS d/b/a J&J 
PRODUCE and/or JENKINS PRODUCE, and ROBERT D. JENKINS d/b/a 
TOP DOLLAR PRODUCE. 

PACA Docket No. D-93-542. 

Initial Decision and Order filed August 17, 1993. 


Failure to appear for hearing - Admission of material allegations - Fsilure to make full 
payment promptly - Admissions in bankruptcy proceedings - Willful, flagrant and repeated 
violations - License denial. 


The following corrected initial decision and order accurately reflects the bench decision issued 
by Judge Kane at hearing. Respondents failure to appear at hearing constituted an admission 
of all allegations contained in the complaint. Judge Kane found that Respondents committed 
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willful, flagrant and repeated violations of the PACA. Accordingly complainant’s denial of a 
PACA license to one of the respondents was upheld. 


John Vos, for Complainant. 
Respondents, Pro se. 
Initial Decision and Order issued by Paul Kane, Administrative Law Judge. 


This proceeding was instituted by a Complaint and Notice to Show Cause 
issued on July 22, 1993, by the Acting Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture. It is brought pursuant to the provisions of the Perishable 
Agriculture Commodities Act, 1930, as amended (7 U.S.C. Section 499a et 
seq.; hereinafter the Act), the Regulations promulgated pursuant to the Act 
(7 C.F.R. Sections 46.1 through 46.45), and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary 
(7 C.F.R. Sections 1.130 through 1.151; hereinafter the "Rules of Practice"). 
The complaint alleges that the respondents, Robert D. Jenkins and Frank F. 
Jenkins, d/b/a J&J Produce and/or Jenkins Produce, and Robert D. Jenkins 
d/b/a Top Dollar Produce, violated Section 2 of the Act (7 U.S.C. Section 
499b) by failing to make full payment promptly of the agreed purchase prices 
for forty-seven lots of perishable agriculture commodities, for a total of 
$311,594.08. 

An oral hearing was held on August 17, 1993, before Administrative Law 
Judge Paul Kane, in Birmingham, Alabama. Respondents did not appear and 
were not otherwise represented. Pursuant to testimony received and upon 
application of the appropriate law the following initial decision is issued. 


Pertinent Statutory Provisions 
1. Sec. 2(4). 


It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce -- 


* * * o 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with any 
transaction involving any perishable agricultural commodity which is received 
in interstate or foreign commerce by such commission merchant, or bought 
or sold, or contracted to be bought, sold, or consigned, in such commerce by 
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such dealer, or the purchase or sale of which in such commerce is negotiated 
by such broker; or to fail or refuse truly and correctly to account and make 
full payment promptly in respect to any transaction in any such commodity to 
the person with whom such transaction is had; or to fail, without reasonable 
cause, to perform any specification or duty, express or implied, arising out of 
any undertaking in connection with such transaction; or fail to maintain the 
trust as required under Section 5(c). 


2. Sec. 4(d). 


(d) The Secretary may withhold the issuance of a license to an 
applicant, for a period not to exceed thirty days pending an investigation, for 
the purpose of determining (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the applicant, 
... prior to the date of the filing of the application engaged in any practice 
of the character prohibited by this Act... . If after investigation the Secretary 
believes that the applicant should be refused a license, the applicant shall be 
given an opportunity for hearing within sixty days from the date of the 


application to show cause why the license should not be refused. If after the 
hearing the Secretary finds that the applicant is unfit to engage in the business 
of a commission merchant, dealer, or broker because the applicant, 

prior to the date of the filing of the application engaged in any practice of the 
character prohibited by this Act . . . the Secretary may refuse to issue a 
license to the applicant. 


3. Sec. 8(a) 


(a) | Whenever (a) the Secretary determines as provided in section 6 that 
any commission merchant, dealer, or broker has violated any of the provisions 
of section 2, or (b) any commission merchant, dealer, or broker has been 
found guilty in a Federal court of having violated section 14(b) of this Act, the 
Secretary may publish the facts and circumstances of such violation and/or, 
by order, suspend the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or repeated, the Secretary 
may, by order, revoke the license of the offender. 
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Pertinent Regulations 


Sec. 46.2(aa). 

“Full payment promptly" is the term used in the {Act} in specifying the 
period of time for making payment without committing a violation of the 
{Act}. "Full payment promptly" for the purpose of determining violations of 
the {Act}, means: 


* * * * * 


(5) Payment for produce purchased by a buyer, within 10 days after the 
day on which the produce is accepted. 


* * * * * 


Findings of Fact 


1. Respondents, Robert D. Jenkins and Frank F. Jenkins d/b/a J&J 
Produce and/or Jenkins Produce, and Robert D. Jenkins d/b/a Top Dollar 
Produce are individuals doing business at 6708 1st Avenue North, 


Birmingham, Alabama 35206. 

2. On June 22, 1993, Robert D. Jenkins d/b/a Top Dollar Produce, filed 
an application for a license pursuant to the licensing provisions of the 
Perishable Agricultural Commodities Act. The business address of Robert D. 
Jenkins d/b/a Top Dollar Produce is 6708 1st Avenue North, Birmingham, 
Alabama 35206. 

3. Respondents are not currently licensed and have never been licensed 
subject to the licensing provisions of the Act. 

4. During the period June 1992, through April 1993, respondents 
purchased, received, and accepted forty-seven lots of perishable agricultural 
commodities from twenty-six sellers in interstate commerce, but failed to 
make full payment promptly of the agreed purchased prices or balances 
thereof, in the total amount of $311,594.08. The details of these transactions 
are more fully set forth in paragraph four of the Notice to Show Cause and 
Complaint. 

5. On May 25, 1993, Frank Jenkins d/b/a J&J Produce filed for 
bankruptcy protection under Chapter 7 of the Bankruptcy Code. The 
schedule of Creditors Holding Unsecured Nonpriority Claims, filed in the 
bankruptcy court, indicated that of the $311,594.08 alleged by the complaint, 
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J&J Produce admitted owing $222,547.34 for produce. The details of these 
transactions are more fully set forth in Complainant’s Exhibit thirty-three. 

6. Pursuant to Section 1.141 (7 C.F.R. Section 1.141(g)(6)), Official Notice 
is taken of the bankruptcy documents. Pursuant to Section 1.139 of the Rules 
of Practice (7 C.F.R. Section 1.139, such documentation constitutes an 
admission that $222,547.34 in produce is unpaid. ' 

7. Robert D. Jenkins d/b/a Top Dollar Produce, has been affiliated with 
J&J Produce and Jenkins Produce during the period that Robert D. Jenkins 
and Frank F. Jenkins d/b/a J&J Produce and/or Jenkins Produce purchased 
produce and failed to pay the full purchase price of perishable agricultural 
commodities. 


Conclusions 
A. Introduction. 


The Perishable Agricultural Commodities Act was enacted to regulate and 
control the handling of fresh fruits and vegetables. 71 CONG. REC. $2163 
(May 29, 1929). Its passage was occasioned by the severe losses that shippers 
and growers were suffering due to unfair practices on the part of the 
commission merchants, dealers, and brokers. H. R. Rep. 1041, 71st Cong., 2d 
Sess. (1930). Its primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in perishable agriculture commodities. ” 
Chidsey v. Guerin, 433 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian 
Farms, Inc., 536 F.2d 856 (9th Cir. 1976). "Accordingly, certain conduct by 
commission merchants, dealers, or brokers {was} declared to be unlawful. 7 


'See, Marsh Inv. Corp. v. Langford, 490 F. Supp. 1320 (E.D. La. 1980, aff'd 652 F.2d 583 (Sth 
Cir. 1981), cert. den. sub. nom., Ponchartrain State Bank v. Marsh Investment Corp., et al., 454 U.S. 
1163 (1982); White v. Califano, 437. F. Supp. 543 (D. S.D., 1977), aff'd, 581 F.2d 697 (8th Cir. 
1978); and Magnolia Fruit & Produce Co., v. U.S.DA., Civil Action No. 90-4643, Summary 
Calendar, 12 (Sth Cir. 1991). 


"It also has been held that Congress intended, by all enactment of the Perishable 
Agricultural Commodities Act, to establish bars to preclude all but financially responsible 
persons from engaging in the business subject to the Act. Zwick v. Freeman, 373 F.2d 110, 117 
(2d Cir.), cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States Dept. of Agric., 
524 F.2d 1255, 1257 (Sth Cir. 1975). 
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U.S.C. Section 499b." Jd at 858. Enforcement is effectuated through a system 
of licensing with penalties for violation. H.Rep. 1041, 71st Cong., 2d Sess. 
(1930) 3. See, also, George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974). 

This proceeding has several purposes: first, its purpose is to determine 
whether respondents did violate section 2(4) of the Act (7 U.S.C. Section 
499b(4)); secondly, if it is determined that such violations did occur, to further 
determine what sanction should issue as a consequence thereof; and thirdly, 
to determine whether the denial of the respondents’ license application was 
proper uader these circumstances. These issues are dealt with seriatim below. 


B. Respondents Violated the Act. 


Section 2(4) of the Act (7 U.S.C. Section 499b(4)) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker * to fail to "make full 
payment promptly" of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. Insofar as 
is pertinent here, “full payment promptly" is defined by the Department (7 


C.F.R. Section 46.2(aa)(5)) as requiring payment of the agreed purchase 
prices for produce within 10 days after the day on which the produce is 
accepted. Complainant alleges that the respondents violated the Act and the 
Regulations by failing to make full and prompt payment of the agreed 
purchase prices with respect to the forty-seven transactions involving 
perishable agricultural commodities, in interstate commerce, for a total of 
$311,594.08. 

Wanda Jimenez, a marketing specialist with complainant’s PACA Branch, 
testified that she conducted an investigation of Robert D. Jenkins and Frank 
F. Jenkins d/b/a J&J Produce and/or Jenkins Produce, and Robert D. 
Jenkins d/b/a Top Dollar Produce. Ms. Jimenez stated that she found 
extensive evidence that respondents failed to make full payment promptly to 
the produce sellers of the agreed purchase prices in the total amount of 
$311,594.08 for forty-seven lots of perishable agricultural commodities which 
it purchased, received and accepted in interstate commerce during the period 
June 1992 through April 1993, as alleged in the Notice to Show Cause and 
Complaint. In addition the evidence showed that a petition in bankruptcy was 


These terms are defined in 7 U.S.C. § 499a(S), (6) and (7). 
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filed on May 25, 1993, which showed that the J&J admitted purchasing and 
failing to pay for at least $222,547.34 in produce. 

Ms. Clare Jervis, a Senior Marketing Specialist with complainant’s PACA 
Branch, testified that she conducted a follow-up investigation immediately 
prior to the hearing by calling the produce seiiers and inquiring about the 
status of their claims against respondents. Ms. Jervis stated that she 
discovered that a substantial amount of the monies alleged in the complaint 
remain unpaid. In addition, Ms. Jervis testified as to the sanction that the 
Department considers to be appropriate under these circumstances and 
testified as to the rationale behind the Department’s denial of the license to 
Robert D. Jenkins d/b/a Top Dollar Produce. 

Respondents’ failures to make timely payment, as alleged in the Notice to 
Show Cause and Complaint, are clearly in violation of the prohibitions of 
section 2 of the Act (7 U.S.C. Section 499b). Atlantic Produce, 35 Agric. Dec. 
1631 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 
(1978). Moreover, respondents’ failure to pay promptly and in full for forty- 
seven transactions occurring over a period of ten months, totaling $311,594.08 
constitute repeated and flagrant violations of Section 2 of the Act. American 
Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 1980); C. 
Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., George 
Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988. * The violations alleged 
in the complaint are repeated because they occurred forty-seven times. The 
violations are flagrant because of the number of violations, the amount of 
money involved and the length of period of time during which the violations 
occurred. See Veg-Mix, Inc., 48 Agric. Dec. 595 (1989). * In that case, Chief 


“See also, Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) cert. denied, 380 U.S. 835 (1967); 
Reese Sales Company v. Hardin, 458 F.2d 183 (1972); Atlantic Produce, supra, 35 Agric. Dec. 1631; 
J.H. Norman & Son Distributing Co., 37 Agric. Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum - not malum in se. Accordingly, there 
is no inconsistency between the finding that (respondent) conducted himself responsibly 
and honorably, and the finding that respondent’s failure to pay over $48,000 for produce 
in 73 transactions and $200 in brokerage fees in 20 transactions constitutes repeated, 
flagrant and willful violations of the Act. 


5See also Melvin Beene Produce v. Agriculture Marketing Service, 728 F.2d 347, 351, (6th Cir. 
1984), holding 227 transactions occuring over a 14 month period to be repeated and flagrant 
violations of the Act; Zwick v. Freeman, 373 F.2d 110, 115 (2nd Cir 1967), concluding that 
(continued...) 
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Administrative Law Judge Palmer held that seven transactions for which the 
respondents had failed to make full and prompt payment constituted repeated 
and flagrant violations of the Act. In that decision, Chief Judge Palmer 
stated, in pertinent part: 


Relevant decisions hold that a finding of repeated violations is 
appropriate whenever there is more than one violation of the Act. 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978). 


Others hold that whenever the total amount due and owing exceeds 
$5,000.00, an order should be entered finding the indebted produce 
dealer to have committed a flagrant violation of the Act. Fava & Co., 
46 Agric. Dec. 79, 81 (1984). 


Id. at 599. 

Furthermore, these violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally does an 
act prohibited by a statute or if a person carelessly disregards the 


requirements of a statute.° Respondents knew or should have known that they 
could not make prompt payment for the large amount of perishables they 


5(...continued) 

because the 295 violations did not occur simultaneously, they must be considered "repeated" 
violations within the context of the Act and finding the 295 violations to be "flagrant" violations 
of the Act in that they occured over a several month period and involved more than $250,000.00; 
Reese Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972), finding 26 violations involving 
$19,059.08 occurring over a two and one-half month period of time was repeated and flagrant; 
United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 668 F.2d 983 98th Cir. 1982), characterizing 
127 violations involving $750,000.00 occuring over a tenth month period of time was repeated and 
flagrant; Marvin Tragash Co. v. United States Dept. of Agric., 524 F.2d 1255 (Sth Cir. 1975), 
holding 35 violations occuring over a ten month period of time wre repeated and flagrant; and 
Finer Food Sales, Inc. v. Block, 708 F.2d 774 (D.C. Cir. 1983), concluding that 24 violations 
involving $75,000.00 over a five month period of time were repeated and flagrant. 


®See Cox v. United States Dept. of Agric., 925 F.2d 1102 (8th Cir. 1991); Henry S. Shatkin, 34 
Agric. Dec. 296 (1975); G. Steinberg & Son, Inc., supra, 32 Agric Dec. 236, 263-269; Goodman v. 
Benson, 286 F.2d 896 (7th Cir. 1961). See also, American Fruit Purveyors v. United States, supra, 
630 F.2d at 374: “Under PACA, an action is willful if a prohibited act is done intentionally, 
irrespective of evil intent, or done with careless disregard of statutory requirements." 
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ordered, yet respondents continued to make purchases. Respondents should 
have made sure that they had sufficient capitalization with which to operate. 
They did not and, consequently, could not pay suppliers. Under these 
circumstances, respondents have both intentionally violated the Act and clearly 
operated in careless disregard of the payment requirements of the Act, and 
respondents’ violations were, therefore, willful. At/antic Produce, supra, 35 
Agric. Dec. at 1641; Rudolph John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd. 
mem., 673 F.2d 1329 (6th Cir. 1981). 


C. The license denial was proper. 
Section 4(d) of the Act states that: 


If .. . the Secretary finds that the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant prior to the date of the filing of the application engaged in any 
practice of the character prohibited by this Act . . . the Secretary may 
refuse to issue a license to the applicant. (7 U.S.C. Section 499d(d)). 


In this case the evidence clearly shows that Robert D. Jenkins d/b/a Top 
Dollar Produce was affiliated with Frank F. Jenkins during a period when 
Robert D. Jenkins and Frank F. Jenkins were doing business as J&J Produce 
and/or Jenkins Produce, and they failed to meet their statutory duty to 
promptly pay produce suppliers. During the time of the alleged violations, 
Robert D. Jenkins held the lease to the property at 6708 First Avenue North, 
Birmingham, Alabama, out of which J&J Produce and/or Jenkins Produce 
conducted business. Furthermore, tax documents filed with local officials 
indicate that Robert D. Jenkins held a state license as J&J Produce. The 
lease and the tax documents show that Robert D. Jenkins was affiliated with 
J&J and/or Jenkins Produce. In addition, Robert D. Jenkins d/b/a Top 
Dollar Produce, began conducting business on March 30, 1993, at 6708 First 
Avenue North in Birmingham, Alabama 35206. Several of the transactions in 
which produce was purchased and received occurred at this address after this 
date. 

The license application filed by Robert D. Jenkins d/b/a Top Dollar 
Produce is essentially a continuation of the business Robert D. Jenkins and 
Frank F. Jenkins d/b/a J&J Produce and/or Jenkins Produce conducted at 
this same address. Robert D. Jenkins and Frank F. Jenkins d/b/a J&J 
Produce and/or Jenkins Produce as discussed above, have adequately 
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demonstrated that they are not fit to engage in business subject to the 
Perishable Agricultural Commodities Act. "It would hardly serve the purpose 
of the PACA, which is to protect the interests of shippers and growers, by 
allowing persons who control one company to abandon it and open a virtually 
identical business to avoid paying their suppliers." Power Tomato, Inc. and 
Power Produce Co., PACA Docket No. 93-502; Initial Decision, March 31, 
1993.’ The actions of Robert D. Jenkins and his affiliation with J&J Produce 
and/or Jenkins Produce do not adequately demonstrate or inspire the integrity 
and trust that the industry is reliant upon and that the Act demands. 

The acts of respondents in failing to make full payment promptly of the 
agreed purchase prices for the forty-seven lots of perishable agricultural 
commodities that it purchased, received, and accepted, as more specifically 
alleged in paragraph four of the Complaint, constitute willful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. Section 499b). In 
addition, Robert D. Jenkins d/b/a Top Dollar Produce, has engaged in 
practices of a character prohibited by the Act, and is accordingly unfit to 
receive a license pursuant to the Act. 


D. Sanction 


As sanction for these violations, complainant seeks a finding that the acts 
of respondents constitute willful, repeated and flagrant violations of the Act 
and requests that such a finding be published. Complainant stated in its 
complaint that the acts of respondents in failing to pay promptly the agreed 
purchase prices in the transactions set forth in the complaint constitute willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. Section 
499b), and requested a finding be made, pursuant to the authority of Section 
8 of the Act (7 U.S.C. Section 499h), that respondents have willfully 
committed repeated and/or flagrant violations of Section 2 of the Act. 
Complainant also requests the determination that Robert D. Jenkins d/b/a 
Top Dollar Produce is unfit to engage in the business as commissioned 
merchant, dealer, or broker be sustained. Complaint counsel has reaffirmed 


"Citing Williamsport Purveyors, Inc., 48 Agric. Dec. 1092, 1100 (1989); and Faour v. United 
States Dept. of Agric., 985 F.2d 217 (Sth Cir. 1993). 





ROBERT D. JENKINS and FRANK F. JENKINS 1753 
52 Agric. Dec. 1743 


this request of complainant that such findings be made, and has requested that 
such finding be published, and that the license denial be sustained. * 

As the Judicial Officer stated in Jn re S.S. Farms Linn County, Inc., 50 
Agric. Dec. 476, 497 (1991). 


[T]he sanction in each case will be determined by examining the nature 
of the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Complainant’s requested sanctions are appropriate here, in accordance 
with the above policy. The failure to pay for produce is a very serious 
violation of the PACA since it is the goal of the PACA that only financially 
responsible persons should be engaged in the perishable agricultural 
commodities industry. In re The Caito Produce Company, 48 Agric. Dec. 602, 
612 (1989). Severe sanctions are appropriate for flagrant and repeated 
violations of the PACA by the failure to make full payment promptly in order 
to serve as an effective deterrent not only to respondents, but to other 
potential violators. Jd. at 612-613. 


Order 


A finding is made that respondents have committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. Section 499b), and the 
facts and circumstances set forth above, shall be published. The deniai of the 
license application to Robert D. Jenkins d/b/a Top Dollar Produce was 
proper and is upheld. 


®Congress designed the Act to be an intentionally "tough" law and as a result, support for 
the Department’s sanction policy is well grounded in both precedent and law. See In re Sam Leo 
Catanzaro, 35 Agric. Dec. 26 (1976), aff'd sub nom., Catanzaro v. United States and Butz, 556 
F.2d 586 (9th Cir. 1977) (unpublished). Congress recognized the importance of having only 
financially responsible firms in the perishable agricultural commodities business in Section 525 
of the Bankruptcy Code. In that section, Congress carved out an explicit exception to the Anti- 
Discrimination provision of the Bankruptcy Code for the Perishable Agricultural Commodities 
Act. See 11 U.S.C. § 525. 





1754 PERISHABLE AGRICULTURAL COMMODITIES ACT 


This Order shall take effect on the 11th day after this Decision becomes 
final. Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in section 1.145 of the Rules of Practice (7 C.F.R. Section 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 21, 1993.-Editor] 


In re: RUSSELL WHOLESALE PRODUCE, INC. 
PACA Docket No. D-92-549. 
Decision and Order filed September 1, 1993. 


Decision without hearing - Unsatisfied reparation order - Employment of persons prohibited 
from employment subject to the PACA - Willful and flagrant violations - License revocation. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a Complaint filed on May 15, 1992, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. 

Complainant filed a Motion for Decision Without Hearing by Reason of 
Admissions on July 8, 1993. A copy of the motion was served upon 
Respondent by certified mail on July 13, 1993. On August 18, 1993, I issued 
an Order to Show Cause. Copies of that Order and Complainant’s proposed 
Decision Without Hearing by Reason of Admissions were mailed via Federal 
Express to Respondent and were received by Respondent on August 24, 1993. 
Respondent was directed to file a written response, within seven days of its 
receipt of the Order, showing cause why Complainant’s proposed decision 
should not be granted. Respondent has failed to respond to the motion and 
to the Order to Show Cause. Therefore, I issue the following Findings of 
Fact, Conclusion and Order. 
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Findings of Fact 


1. Respondent Russell Wholesale Produce, Inc., is a corporation whose 
address is P. O. Box 22454, Knoxville, Tennessee 37933-0454. 

2. Pursuant to the licensing provisions of the PACA, license number 
880275 was issued to Respondent on November 17, 1987. This license has 
been renewed annually and is next subject to renewal on November 17, 1993. 

3. On October 25, 1988, a reparation default order was issued against 
Wholesale Produce Co., Inc. in the amount of $15,912.00 plus interest from 
December 1, 1987. This award has never been satisfied. As a result of the 
failure of Wholesale Produce Co., inc. to satisfy the reparation award, Jerry 
L. Russell, its president, director and 100 percent stockholder, and Phyllis B. 
Russell, its secretary and treasurer, were prohibited from employment by a 
PACA licensee for two years from the date of the unpaid order, or until 
October 25, 1990, in accordance with section 8(b)(3) of the PACA (7 U.S.C. 
§ 499h(b)(3)). 

4. Pursuant to section 8(b) of the PACA (7 US.C. § 499h(b)), 
Complainant sent a certified letter to Respondent dated June 2, 1989, and 
received by Respondent on June 15, 1989, stating that information had been 
received indicating that Respondent was employing Jerry L. Russell and 
Phyllis B. Russell. Complainant advised Respondent that it was unlawful for 
Respondent, a PACA licensee, to employ Jerry L. Russell or Phyllis B. Russell 
in any capacity, with or without compensation, and that if Respondent 
employed them after 30 days irom its receipt of the June 2, 1989, letter, 
commencing July 15, 1989, Respondent’s license could be suspended or 
revoked. Complainant restated this notification to Respondent in a certified 
letter dated June 29, 1989, received by Respondent on July 6, 1989. 

5. After receiving Complainant’s June 2, 1989, letter, Respondent 
employed Jerry L. Russell and Phyllis B. Russell from July 15, 1989 until at 
least October 25, 1990. 

6. Respondent’s employment of Jerry L. Russell and Phyllis B. Russell, 
following its receipt of Complainant’s June 2, 1989, letter, was in willful and 
flagrant violation of section 8(b) of the PACA (7 U.S.C. § 499h(b)). 


Conclusion 
Respondent’s employment of Jerry L. Russell and Phyllis B. Russell, 


following its receipt of Complainant’s June 2, 1989, letter, was in willful and 
flagrant violation of section 8(b) of the PACA (7 U.S.C. § 499h(b)). 
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Order 


The license of Respondent Russell Wholesale Produce, Inc. is revoked. 

This Decision will become final and effective without further proceedings 
35 days after service, pursuant to section 1.139 of the Rules of Practice (7 
CFR. § 1.139). 

[This Decision and Order became final October 7, 1993.-Editor] 


In re: THE ZEIGLER CORPORATION and JUSTIN INTERNATIONAL 
CORP. 

PACA Docket No. D-92-567. 

Decision and Order filed September 15, 1993. 


Admission of material allegations through bankruptcy petitions - Failure to make full payment 
promptly - Flagrant and repeated violations. 


Julie Cook, for Complainant. 
Don E. Graham, Washington, D.C., for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on August 24, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 6, 1991, through April 23, 1991, 
respondent Zeigler Corporation purchased, received and accepted, in 
interstate and foreign commerce, from 2 sellers, 6 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $136,787.70. It is also alleged in the complaint that during the 
period March 1991 through April 1991, respondent Justin International Corp. 
purchased, received and accepted, in interstate and foreign commerce, from 
2 sellers, 17 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $68,090.93. 
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A copy of the complaint was served upon respondents which filed an 
answer denying the allegations therein. Respondents Zeigler and Justin filed 
voluntary petitions pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. 
§ 700 et seq.) in the United States Bankruptcy Court for the Northern District 
of California. These petitions have been designated Case No. 91-34085TC and 
91-34369WLK, respectively. Complainant now has filed a motion for a 
decision without hearing generally based on respondents’ admissions in their 
bankruptcy proceedings.’ Based upon respondents’ admissions and the 
precedent which this forum is bound to follow,” complainant’s motion must 
be granted. Therefore, upon the motion of the complainant for the issuance 
of a decision without hearing, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, The Zeigler Corporation, is a corporation organized and 
existing under the laws of the State of Nevada. Its business address is 850 
Battery Street, San Francisco, California 94111. 

2. Pursuant to the licensing provisions of the Act, license number 762222 
was issued to respondent on September 14, 1976. This license terminated on 
September 14, 1991, pursuant to Section 4(a) of the PACA (7 U.S.C. § 
499d(a)), when respondent failed to pay the required annual renewal fee. 

3. Respondent, Justin International Corp., is a corporation organized and 
existing under the laws of the State of Nevada. Its business address is 850 
Battery Street, San Francisco, California 94111. 

4. Pursuant to the licensing provisions of the Act, license number 851193 
was issued to respondent on May 24, 1985. This license terminated on May 


‘Official notice is taken of the pleadings filed by respondent in its bankruptcy proceeding 
referred to above particularly the Schedule A.-Statement of All Liabiities of Debtor and the 
Schedule F, Creditors Having Unsecured Claims Without Priority. It should be noted that the 
filing of a petition in bankruptcy doesnot serve to delay or impede the Secretary from bringing 
disciplinary action under the Act. See 11 U.S.C. § 525. Also see Melvin Beene Produce v. 
Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984); and Fresh Approach, Inc., 49 B.R. 494 
(Bkrtcy N.D. Tex. 1985). 


*See Fava & Company, Inc. 46 Agric. Dec. 79 (1984) (Ruling on Certified Question); Veg-Mix, 
Inc. v. U.S. Dept. of Agriculture, 832 F.2d 601 (D.C. Cir. 1987). 
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24, 1991, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499d(a)), when 
respondent failed to pay the required annual renewal fee. 

5. On October 8, 1991, respondent The Zeigler Corporation filed a 
Voluntary Petition pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. 
§ 700 et seq.) in the United States Bankruptcy Court for the Northern District 
of California which was designated Case No. 91-34085TC. 

6. On October 25, 1991, respondent Justin International Corp. filed a 
Voluntary Petition pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. 
§ 700 et seq.) in the United States Bankruptcy Court for the Northern District 
of California which was designated Case No. 91-34369WLK. 

7. As more fully set forth in its bankruptcy pleadings, respondent The 
Zeigler Corporation admits that, during the period April 6, 1991 through April 
23, 1991, it purchased, received and accepted in interstate and foreign 
commerce, from 2 sellers, 6 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$116,206.21. Respondent also admits owing at least 12 other produce dealers 
not named in the complaint an amount in excess of $43,392.02, presumably for 
produce. 

8. As more fully set forth in its bankruptcy pleadings, respondent Justin 
International Corp. admits that, during the period March 1991 through April 
1991, it purchased, received and accepted in interstate and foreign commerce, 
from 2 sellers, 17 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $187,501.20. Respondent 
also admits owing at least 15 other produce dealers not named in the 
complaint an amount in excess of $39,072.03, presumably for produce. 


Conclusions 


Respondent The Zeigler Corporation’s failure to make full payment 
promptly with respect to the 6 transactions set forth in Finding of Fact No. 7, 
above, constitutes repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. § 499b), for which the Order below is issued. 

Respondent Justin International Corp.’s failure to make full payment 
promptly with respect to the 17 transactions set forth in Finding of Fact No. 
8, above, constitutes repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. § 499b), for which the Order below is issued. 
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Order 


A finding is made that respondents The Zeigler Corporation and Justin 
International Corp. have committed wilfull, flagrant and repeated violations 
of Section 2 of the Act (7 U.S.C. § 499b), and the facts and circumstances set 
forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
with thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 25, 1993.-Editor] 


In ree APPLELAND TRADING CORP. 
PACA Docket No. D-93-537. 
Decision and Order filed October 6, 1993. 


Failure to file an answer - Failure to make full payment promptly - Repeated and flagrant 
vioations. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 29, 1993, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period September 1992 through November 1992, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 36 sellers, 332 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
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of the agreed purchase prices or balances thereof in the total amount of 
$1,580,811.34. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Appleland Trading Corporation, is a Washington 
corporation, whose business mailing address is P. O. Box 2719, Wenatchee, 
‘Vashington 98807-2719. 

2. Pursuant to the licensing provisions of the Act, license number 831551 
was issued to respondent on September 16, 1983. This license was renewed 
annually and is next subject to renewal on or before September 16, 1993. 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period September 1992 through November 1992 respondent purchased, 
received and accepted in interstate and foreign commerce, from 36 sellers, 332 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $1,580,811.34. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
332 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
USS.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 





M & M BANANA CO., INC. 1761 
52 Agric. Dec. 1761 


Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 22, 1993.-Editor] 


In re: M & M BANANA CO., INC. 
PACA Docket No. D-93-538. 
Decision and Order filed October 12, 1993. 


Failure to file an answer - Failure to make full payment promptly - License revocation. 


Joann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 29, 1993, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1992 through February 1993, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 24 sellers, 255 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$491,299.54. 

A copy of the complaint was served upon respondent July 16, 1993, which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a default order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, M & M Banana Co., Inc., is a corporation, whose business 
mailing address is 420 Franklin Avenue, New Orleans, Louisi.na. 

2. Pursuant to the licensing provisions of the Act, license number 168778 
was issued to respondent on January 17, 1957, was renewed annually, presently 
is in effect, and was next subject to renewal on or before January 17, 1994. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period April 1992 through February 1993, respondent purchased, received and 
accepted in interstate and foreign commerce, from 24 sellers, 255 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $491,299.54. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
255 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 
Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
srevice hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after srevice as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties 

[This Decision and Order became final November 24, 1993.-Editor] 


In re: GOLDMAN FRUIT & PRODUCE CO., INC. 
PACA Docket No. D-93-536. 
Decision and Order filed September 21, 1993. 
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Admission of material allegations - Failure to make full payment promptly - License revocation. 


Janet Heins, for Complainant. 
John J. Casey, St. Louis, MO, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultureal 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on June 28, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1992 through January 1993, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from twelve 
sellers, 204 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $415,595.56. 

A copy of the complaint was served upon respondent Goldman Fruit & 
Produce Co., Inc., and respondent filed an answer admitting all of the material 
allegations of the complaint. Upon the motion of the complainant for the 
issuance of a decision, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Goldman Fruit & Produce Co., Inc., is a corporation 
organized and existing under the laws of the State of Missouri whose business 
address is 14-22 Produce Row, St. Louis, Missouri 63138. 

2. Pursuant to the licensing provisions of the PACA, license number 
671523 was issued to respondent on February 28, 1967. This license was 
renewed annually, and is next subject to renewal on or before February 28, 
1994. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period February 1992 through January 1993, respondent purchased, received, 
and accepted in interstate and foreign commerce, from twelve sellers, 204 lots 
of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agred purchase prices, in the total 
amount of $415,595.56. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
204 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


Respondent’s PACA license is revoked. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final December 2, 1993.-Editor] 


In ree GOLDMAN FRUIT & PRODUCE CO., INC. 
PACA Docket No. D-93-536. 
Notice of Effective Date of Decision filed December 2, 1993. 


Janet Heins, for Complainant. 
John J. Casey, St. Louis, MO, for Respondent. 
Notice issued by James W. Hunt, Administrative Law Judge. 


A Decision Without Hearing By Reason of Admissions was filed in this 
matter on September 21, 1993. The decision provided that it "will become 
final without further proceedings 35 days after service hereof unless appealed 
to the Secretary by a party to the proceeding within 30 days after service. . ." 


The decision was served on respondent’s attorney on September 24, 1993. 
On October 18, 1993, the Secretary (Judicial Officer) extended the time for 
filing an appeal to December 1, 1993. However, on November 24, 1993, 
respondent’s attorney notified the Judicial Officer that respondent did not 
intend to file an appeal and requested information concerning the effective 
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date of respondent’s disqualification and that of any responsibly connected 
person. No appeal was in fact filed by December 1, 1993. 


As no appeal was filed as of December 1, 1993, and as 35 days have now 
elapsed since the decision herein was served on respondent (through its 
attorney), the decision became final for purposes of determining the effective 
date of any disqualification on December 2, 1993. 


In re: S. BAGLIO FRUIT CO. 
PACA Docket No. D-93-539. 
Decision and Order filed November 4, 1993. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
License revocation. 


Joann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on June 30, 1993, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April through October 1992, respondent, 
purchased, received and accepted, in interstate and foreign commerce, from 
26 sellers, 277 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failied to make full payment promptly of the agreed 
purchase prices or balances thereof in the total amount of $341,443.91. 

A copy of the complaint was served upon respondent July 6, 1993, which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a default order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, S. Baglio Fruit Co., is a corporation, whose business 
mailing address is 555 Topping Street, St. Paul, Minnesota 55103-1580. 

2. Pursuant to the licensing provisions of the Act, license number 891754 
was issued to respondent on August 28, 1989, was renewed annually, presently 
is in effect, and was next subject to renewal on or before August 28, 1993. As 
of August 30, 1993, respondent has failed to renew its license. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
peirod April through October 1992, respondent purchased, received and 
accepted in interstate and foreign commerce, from 26 sellers, 277 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full paymen promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $341,443.91. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 


277 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 20, 1993.-Editor] 
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In re: JAY HELBERG, INC. 
PACA Docket No. D-93-517. 
Decision and Order filed July 20, 1993. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful, flagrant and repeated violations. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) hereinafter 
referred to as the “Act”, ixstituted by a complaint filed on January 13, 1993, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of December 1991 through August 1992, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
thirteen sellers, 51 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balance thereof in the total amount $275,119.64. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complaint for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Jay Helberg, Inc., is a corportation whose business mailing 
address is 1317 “E" 8th Street, Los Angeles, California 90021. 

2. Pursuant to the licensing provisions of the PACA license number 
891664 was issued to respondent on August 7, 1989. This license was 
terminated on August 7, 1992, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period of December 1991 through August 1992, respondent purchased, 
received and accepted, in interstate and foreign commerce, from thirteen 
sellers, 51 lots of fruits and vegetables, all being perishable agricultural 
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commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $275,119.64. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 51 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties 

[This Decision and Order became final December 22, 1993.-Editor] 


In re: FOUR SEASONS PRODUCE, INC. 
PACA Docket No. D-93-540. 
Decision and Order filed November 5, 1993. 


Failure to file an answer - Failure to make full payment promptly - Willful, repeated and 
flagrant violations - License revocation. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, as amended (7 U.S.C. § 499a et seg.) hereinafter referred 
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to as the "Act," instituted by a complaint filed on July 6, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1992 through February 1993, respondent 
purchased, received and accepted in interstate and foreign commerce, from 
16 sellers, 116 lots of perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $421,628.32. 

The time for filing an answer admitting, denying, or explaining each of the 
allegations of the complaint in accordance with Section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136) having run, and upon the motion of the 
complainant for issuance of the Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to Section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139) 


Findings of Fact 


1. Respondent Four Seasons Produce, Inc. is a corporation organized and 
existing under the laws of the State of Minnesota. Its business mailing 
address is P.O. Box 17194, St. Paul, Minnesota 55117. 

2. At all times material herein respondent was licensed under the 
provisions of PACA. License number 870420 was issued to respondent on 
December 17, 1986. This license has been renewed annually and is next 
subject to renewal on or before December 17, 1993. 

3. As more fully set forth in paragraph III of the complaint, during the 
period December 1992 through February 1993, respondent purchased and 
accepted from sixteen sellers in interstate and foreign commerce, 116 lots of 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices in the total amount of $421,628.32. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
116 transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

Order 


The license of Four Seasons Produce, Inc. is revoked. 
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This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceeding 35 days after 
service unless appealed to the Secretary by a party to the proceeding within 
30 days after service, as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final December 31, 1993.-Editor] 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 
CONSENT DECISIONS 


(Not published herein-Editor) 


Mendez Bros. Produce Company. PACA Docket No. D-93-501. 7/1/93. 
Y & J Produce Co., Inc. PACA Docket No. D-93-534. 7/22/93. 

NCI Food Service, Inc. PACA Docket No. D-92-565. 7/26/93. 

Ervin Zink, Inc. PACA Docket No. D-92-546. 8/13/93. 


Amigo Foods Corporation. PACA Docket No. D-93-530. 9/21/93. 


Interfresh, Inc. PACA Docket No. D-93-512. 11/19/93. 
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